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Foreword

by Justice M.N. Venkatachaliah
Former Chief Justice of India

Bengaluru. May 28, 2019

Vidhi Centre for Legal Policy in its publication “Towards the Rule of
Law: 25 Legal Reforms for India” advocates twenty-five legal reforms
for good governance. The recommendations are the result of an
analysis of the extant problems and evaluation of the appropriate
options of alternative remedial measures. The key issues considered
cover the entire range of problems of contemporary relevance and
urgency. They are well-thought and, if implemented, would assure a

better society and a better nation.

The 21 Century will be a stunning period of unprecedented
technological exploits. Everything is set to change and humanity
would indeed need to adopt new ways of thinking if it is to survive in
a world divided by technology and poverty and where the prosperity
of nations is inextricably inter-linked with the pursuit of technolog-
ical excellence. In a recent book on “21 Lessons for the 21% Century”,
the author says in the introduction:

“In a world deluged by irvelevant information, clarity is power. In theory,
anybody can join the debate about the future of humanity, but it is so hard
to maintain a clear vision. Frequently, we don’t even notice that a debate is
going on, or what the key questions are. Billions of us can hardly afford the
luxury of investigating, because we have more pressing things to do.”
Research organisations like Vidhi do this work for the benefit of the
society. They ring the alarm bells. Each of the twenty-five identified
areas that are dealt with in this Briefing Book represent relevant,
urgent and ‘here and now’ problems. The analysis is lucid and the
suggested remedial action is essential and appropriate, particularly

those on judicial reforms.
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In ‘development’ discourse there are two narratives: one that
pitches for ruthless economic growth disregarding everything
inconsistent with it; the other which speaks of a more humane
approach that emphasises the view that social progress, such
as improvements in education and health, is the spur for better

economic performance.

Hernando De Soto in his book “The Mystery of Capital” speaks
of the ‘savings’ of the poor in third world countries, which he
estimates at 9.3 trillion dollars. He says that it is very nearly as
much as the total value of all the companies listed on the main
stock exchanges of the world’s twenty most developed countries:
New York, Tokyo, London, Frankfurt, Toronto, Paris, Milan, the
NASDAQ and a dozen others. It is more than twenty times the total
direct foreign investment into all third world and former commu-
nist countries in the ten years after 1989, forty-six times as much as
all the World Bank loans of the past three decades, and ninety-three
times as much as all development assistance from advanced coun-
tries to third world countries in the same period. The author sends
out the stirring message that the source of that prosperity is not
foreign aid, but lies in our own unexplored backyard. These issues

have generated great debates and will continue to do so.

But ‘Good Governance’ is the expression and outcome of good
policies and practices. Vidhi has shown the way and each of the 25

ideas is sterling in its worth.

One only hopes that governments listen.

K]



Introduction

India’s democracy and liberal constitution are modern wonders of
the world. The audacity of the founding fathers’ and mothers’ vision
for India—universal suffrage, equal protection of the law and rule

of law in a land which was not considered suitable for any or all of
these, is truly remarkable. Each generation of Indian citizens has
built upon the work of the previous generation in furthering this

grand experiment in governance.

In that spirit, we at Vidhi Centre for Legal Policy are proud to
present Towards the Rule of Law, our fifth briefing book on legal

reforms for India.

There is no one overarching theme to the challenges India
faces. Whether the demographic dividend threatening to become a
demographic disaster, rapid technological advancement disrupting
societies and economies, or climate change, India faces them all.
But each is located in India’s unique context and deeper down in
particular regional and local contexts. Alongside all of these remain

the overall challenges of creating an inclusive and free society for all.

As before, the solutions we have offered fall into four main cate-
gories—renewing basic institutions, clearing the thorns, building a

modern India, and creating an inclusive India.
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The changes we recommend are not just legal changes, that is

new laws or rules, but also institutional changes (Set up Policy
Innovation Labs) and creating a more informed citizenry (Make
Indian Laws Machine-Readable). They provide solutions to
long-standing problems (Prevent Abuse of Tax Exemption on
Agricultural Income), address current controversies (Reform the
CBI) and provide ideas for better governance in the future (Create a

Culture of Risk Assessment).

In each of these recommendations, we not only provide the

reform idea but also articulate the pathways for its implementation.
After all, the hard work of reforming laws, policies and institu-
tions will be successful not when the reform ideas are in

place but after they are successfully implemented.

An election year in which a new government has taken charge
seems the best possible time for initiating large-scale reforms. This
is true not just for the Union Government but also for several State
Governments which have recently been sworn in. We hope that
the reforms we have suggested here can provide the blueprint for

lasting and positive change for India.
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ENAGT

a Judicial Transparency Law

ISSUES

The enactment of the Right to Information
Act, 2005 (“RTI Act”) revolutionized trans-
parency across all levels of the government.
However, the judiciary through a series

of judgments has largely shielded itself
from any scrutiny under the RTI Act.

There are three main conflicts between
the judiciary and citizens requesting
information under the RTI Act. The first
has been on the issue of disclosure of assets
of the judges in the higher judiciary. The
second is with regard to transparency in
judicial appointments by the collegium of
the five senior-most Supreme Court judges.
In both instances, the administrative side of
the Supreme Court was ordered to share the
required information under the RTI Act by
the Central Information Commission, and
in one instance, additionally by the Delhi
High Court. However, the information

has never been disclosed publicly because

the administrative side of the Court filed
appeals before the judicial side of the Court
where the matter has been pending for
close to a decade. A recently constituted
constitutional bench concluded hearings
on the appeal on April 4, 2019 and the
matter is reserved for judgment. The third
point of conflict has been the reluctance
of the judiciary to make available judicial
records under the RTI Act. Courts across
India, including the Supreme Court, have
rejected applications under the RTI Act, to
access this information, on the grounds that
such information could be accessed only
under their administrative rules which are
generally more restrictive than the RTT Act.
Apart from these three issues, there
are other transparency related issues
with the judiciary, such as the lack of
mandatory disclosures under the RTI
Act, potentially illegal RTI rules across
High Courts and the absence of a system
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Greater transparency in the functioning of the
judiciary will make the judiciary more accountable
and efficient.

of releasing meaningful judicial statis-
tics that can aid judicial planning.

SOLUTION

Since the lack of transparency in the
functioning of the higher judiciary is a
systemic issue, despite the existence of the
RTI Act, the solution should be in the form
of a transparency law targeted exclusively
at the judiciary. The new legislation

would tackle the issue of transparency

and accountability at all three levels of the
judiciary i.e. at district courts, the High
Courts and the Supreme Court. The new
law can achieve its objective by creating an
obligation for proactive disclosure as well as
empowering citizens with a positive right
to demand information from the judiciary.

IMPLEMENTATION
A new legislation focusing on the fol-
lowing issues should be introduced:

» Mandate the proactive disclosure

of judicial assets as a requirement for
appointment to a judicial post.

> Create a statutory requirement for the
Chief Justice of India to publish in the
Official Gazette, the prominent judg-
ments and legal contributions of persons
being recommended to the President for
appointment to the higher judiciary.

> Empower common citizens, journalists
and academics with a right to access ju-
dicial records in a simple and convenient
manner, at a reasonable fee without
having to rely on intermediaries such as
lawyers, clerks or other gatekeepers.

> Mandate all High Courts and the
Supreme Court to publish quarterly
statistics on disposal and pendency.

> Require the publication of minutes

of all meetings of the administrative
committees within the High Court.

11



REIMAGINE

High Courts in India

ISSUES
High Courts in India are the highest
constitutional and appellate fora in every
State. The oldest High Courts which are in
Kolkata, Mumbai and Chennai were con-
stituted under the Indian High Courts Act,
1861. Since independence, through different
statutes (typically State reorganisation leg-
islations), twenty-five high courts have been
established across India, some serving more
than one State. These statutes do not say
much other than the fact that a High Court
shall be created in the State. Thus, save for
constitutional provisions safeguarding the
appointment, salaries and removal of High
Court judges, there is no common legal
framework for High Courts across India
that governs the mode of administration of
the High Courts and the lower judiciary.
Some High Courts have enacted rules
using their powers under Article 225 or
Article 227 of the Constitution of India to
govern the manner in which administrative
decisions are taken. However, most of
these rules do little to create a transpar-
ent and accountable legal framework to
govern critical administrative issues like
recruitment, budgeting or planning. Most
of these rules instead confer unfettered
power in the hands of the Chief Justice
over internal processes of the High Court,

and with regard to the supervision of

subordinate judiciary in the State.

The administrative functions pertain-
ing to the lower judiciary are discharged
through a number of committees consisting
of different High Court judges appointed by
the Chief Justice at her discretion. Vesting
such immense powers in the hands of a
single official (even if it is the Chief Justice)
has no parallel in Indian democracy. It is
especially problematic because the Chief
Justice of the High Court is an unelected
official who is accountable to neither the
State Government nor the people of the
State for the manner in which she exercises
these powers. Such a model of governance
is a hangover from the Government of
India Act, 1935 and is not keeping with
the aspirations of a modern democracy.

Further, there is lack of transparency
in the functioning of these powerful
administrative committees. The proceed-
ings of these committees are conducted
behind closed doors, with High Courts
refusing to proactively publish or share the
minutes of these meetings with the general
public under the Right to Information
Act, 2005 (“RTT Act™). Applications filed
with different High Courts under the RTI
Act requesting copies of the minutes of
these committees were rejected on the
grounds that such information could not
be shared with citizens under the RTT Act.
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Enacting a new High Courts Act, laying down
the governing structure for all twenty-five High
Courts will improve the administration and
functioning of not just the High Courts but also
the subordinate judiciary which is supervised
by the High Court.

SOLUTION

Any attempt to reform the Indian judi-
cial system must begin by making High
Courts more accountable and ensuring
that their policy decisions are implemented
transparently with adequate public debate
and stakeholder engagement. To meet

this end, Parliament should enact a High
Courts (Powers and Functions) Act that
provides a common framework governing
the discharge of crucial administrative
functions in a manner that makes judi-
cial administration more transparent,
accountable and consultative. Parliament
has the competence to enact such laws

on the ‘constitution and organisation’ of
High Courts pursuant to Entry 78 of the
Union List in the Seventh Schedule of the
Constitution. Such reform will be aimed
at creating a transparent and accountable
framework of governance within the High
Courts while ensuring the judiciary remains
independent of executive influence.

IMPLEMENTATION
Parliament should enact the proposed
High Courts Act. The proposed law

should be framed post a consultative
exercise and must lay down a framework
containing the following provisions:

> Every High Court has some common
administrative committees (like budget-
ary, arrears, e-governance and Prevention
of Sexual Harassment at Work). The law
should ensure that common committees
performing vital functions, are set out
and established across courts, with their
membership being distributed equally
amongst all judges. This is to check the
concentration of administrative power.
» The new law should create statutory
avenues for stakeholders such as the bar
and the litigants to interact with the key
administrators in the High Courts and
provide their comments to any new pol-
icy impacting the lower judiciary or the
High Court. Such guarantees can deter
disruptive strikes by the bar associations.
» The statute must prescribe some
frameworks like the constitution of a
committee which is responsible for
appointments, dismissals, or repri-
mands against lower court judges.

13




IMPROVE

Community-Police Relations

ISSUES

Police in India are still broadly organised
and operate under principles first intro-
duced by the Police Act, 1861. Set up as

a colonial force, the police retain strong
authoritarian elements. This has been
viewed as being at odds with the needs of
an independent democratic nation in the 21
century. Reforms that have been proposed
by the Supreme Court and various com-
mittees have focused largely on structural
reform of the police. Suggestions to improve
links between the police and the commu-
nity have been confined to the margins of
these proposals. In general, dissociation
between the police and the community
hampers the functioning of the police

and adversely affects the society. In India,
improving this relationship is especially
relevant in light of findings of high rates of
unreported crime and increasing vulnera-
bility of marginalised sections to crime.

SOLUTION
Incorporating ‘community policing’
practices in India can be a useful approach

towards resolving these issues. Ideas along
these lines have been under consideration
in India for some time now, with some
States having incorporated certain ele-
ments of it in their police statutes. Broadly,
community policing can be understood as
a method based on collaboration between
the police and local community to identify
crime and related problems of the people
and deriving ways to combat it through
mutual cooperation and facilitation. This
collaboration can be effectuated through
statutorily establishing a committee for
every police station, comprising of local
residents and police officers. It should have
adequate representation from all sections
of society, including women, Scheduled
Castes and Scheduled Tribes. The com-
mittee should meet at least once a month.
The meetings should be open to the public
with their minutes being recorded.

This can improve accessibility, while
also creating a sense of accountability as
members of the public can ask questions
and raise grievances. It can also help with
information-sharing, as emerging problems
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Citizen-police committees, if created through a
clear statutory mandate, have the potential to be
transformative institutions in bringing about police
reform in India.

requiring police intervention may be iden-
tified in such meetings, which can result
in more effective police strategies. At the
same time, the police can use this oppor-
tunity to inform the community about the
various measures being undertaken for their
security, and how the members of the com-
munity can assist the police in this regard.
Committee representatives from mar-
ginalised sections can use this platform to
raise the specific concerns faced by such
members of the community. Complaints can
also be routed via the committee, provid-
ing an alternative to persons who may
be otherwise hesitant to approach police
stations. Regular interactions with police
personnel outside the confines of the police
station may go a long way in remedying the
deep-seated mistrust and fear of the police
harboured by certain sections of the society.
This will in turn help police officers to
understand and appreciate their importance
and value to the local community. Further,
regular meetings can also create a proactive
image of policing in the local area, which
may have a deterrent effect on crime.

Although the Model Police Bill, 2015
includes ‘Community Liaison Groups’,
the provision is inadequately fleshed out.
States like Uttarakhand, Rajasthan and
Chhattisgarh in their police statutes merely
mention that such a committee shall be
constituted “to assist the police force”. To
be effective, these provisions need to be
more detailed, specifying the composition,
tenure, frequency of meetings, and func-
tions of the committee, in the aforesaid
manner.

IMPLEMENTATION

» All States should include a provision in
their police statutes for the establishment
of citizen-police committees for every po-
lice station, with representation from the
community and from police officers.

> Specifically, the committee’s composi-
tion and the requirement of holding public
meetings at least once a month should

be specified by this provision, so that the
committee can be an effective platform for
raising grievances, sharing information,
and improving community-police relations.



REFORM

the Central Bureau
of Investigation

ISSUES

The Central Bureau of Investigation (“CBI”)
was established by a Central Government
resolution in 1963 and operates as per the
Delhi Special Police Establishment Act, 1946
(“DSPE Act”). Referring to the manner of its
establishment, the Gauhati High Court in
2013 had held that the CBI was unconstitu-
tional, since the power to constitute a police
force lies exclusively with the States as per
the Seventh Schedule of the Constitution.

It also held that the CBI is a non-statutory
body as it was set up by a government
resolution, and not by or under the DSPE
Act. The Supreme Court has stayed this
judgment, but is yet do decide the matter
finally. A fundamental issue with the CBI

is thus regarding its legal status itself.

Apart from this, there are issues regard-
ing its functioning as well. The CBI has
primary jurisdiction over investigation of
offences (notified under the DSPE Act) in
Union Territories. Its jurisdiction can be
extended by the Central Government to
cover States, provided that the concerned

State Government consents to the same.
There have been several instances of States
denying consent to CBI investigations, often
over political considerations. However, the
Supreme Court and High Courts can super-
sede the requirement of State consent, and
have in the past directed State Governments
to transfer cases to the CBI. The uncertainty
in this regard leads to Centre-State friction
and also impedes the CBI’s functioning in
important cases. Besides, the present statu-
tory scheme does not provide any guidance
to the CBI regarding the kind of offences
that it ought to investigate or contain
sufficient safeguards as to its independence.

SOLUTION

To resolve the structural issues involved,
CBI reform should be undertaken along two
major prongs. First, the CBI must be given
unequivocal statutory backing by enacting
a separate, comprehensive law. Such a law
can deal with other contentious issues as
well, by clearly specifying the CBI’s organ-
isational structure, a charter of functions,
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The proposed reforms will enable the CBI to
perform its role efficiently and within the federal
constitutional framework.

the types of offences that it can investigate,
and the nature of superintendence and
oversight that it is subject to. Some of these
aspects are currently dealt with in other stat-
utes, like the Central Vigilance Commission
Act, 2003 and the Lokpal and Lokayuktas
Act, 2013, which have been enacted as

part of piecemeal reform measures.

Second, to enable the CBI to function
effectively and to ensure better coordina-
tion with State police forces, a concept of
federal crimes should be constitutionally
introduced and statutorily developed.
Adding an entry on federal offences in the
Union List would provide constitutional
backing for the proposed CBI law to
designate certain crimes as federal offences,
subject to statutorily defined criteria. These
criteria could include, whether the offence
has international, national, or inter-state
implications, whether it relates to the
activities of the Central Government, or
to corruption in the All-India Services.

For federal offences, the State police
and the CBI should exercise concurrent

jurisdiction. This would mean that, while
State consent would not be required for the
CBI to investigate such offences, the State
police can carry out the investigation them-
selves unless the CBI decides to intervene.
For non-federal offences, State consent
should be sought before transferring the
case to the CBI. This would establish a
clear demarcation between the roles to be
played by the CBI and State police forces,
and would also guide the CBI regarding
the kinds of cases it should investigate.

IMPLEMENTATION

> Parliament should enact a CBI law in ex-
ercise of its powers under Entries 8, 93 and
97 of the Union List, and Entries 1 and 2 of
the Concurrent List.

> Through a constitutional amendment,
Entry 93 of the Union List should be
amended to read as “Offences against laws
with respect to any of the matters in this
List, and federal offences”.

17



MAKE

Pollution Control Boards
Accountable and Effective

ISSUES
It is a well-documented fact that India’s pol-
lution control boards (“PCBs”) need more
people and more money. In the most indus-
trialised States, PCBs have only around 300
personnel to monitor a minimum of 50,000
plants. Being poorly staffed and under-re-
sourced, PCBs are hard-pressed to enforce
environmental laws. India ranked 177 out
of 180 countries in a 2018 Environmental
Performance Index. In 2016, in the backdrop
of 4732 environment-related offences being
reported, the Comptroller and Auditor-
General indicted PCBs for failing to perform
their monitoring functions. In fact, the state
of enforcement is so dire that the National
Green Tribunal recently ordered a perfor-
mance audit to be conducted for all PCBs.
Given this lack of capacity, access to
environmental information assumes critical
importance because it allows citizens to
play a role in enforcement by identifying
violations and filing complaints. To allow
this, PCBs must maintain and actively
disclose accurate and comprehensive
information. However, this is another
area in which they appear to be failing.
Although the Air (Prevention and Control

of Pollution) Act, 1981 (“Air Act”) and Water
(Prevent and Control of Pollution) Act, 1974
(“Water Act”) require PCBs to have publicly
accessible registers of consents granted
to industries, not all PCBs maintain them
appropriately. For instance, the websites of
the Assam, Gujarat, Haryana and Jharkhand
PCBs contain no details about the consents
granted, the Goa PCB has not updated
this information since 2016, the Kerala
PCB allows only industries themselves to
view the status of consent applications,
while the Karnataka PCB has no details
of the conditions attached to consents.
Similarly, real-time information from
continuous emission and effluent quality
monitoring systems is available only patch-
ily. While these systems were introduced in
17 categories of highly polluting industries
in 2014, information from these systems is
still not accessible through the websites of
several PCBs, including Andhra Pradesh,
Chhattisgarh and Gujarat. Without informa-
tion about permissible standards or about
the actual emissions or effluents released,
it is impossible for individuals to spot
violations and participate in enforcement.
Assuming these hurdles are overcome
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Better enforcement through citizen monitoring
and greater powers for the PCBs will strengthen
environmental rule of law and have a direct im-
pact on pollution reduction.

and PCBs initiate action against pollut- laws by improving their access to envi-
ers by issuing directions to cut off water ronmental information. A detailed and

or electricity or close down operations, standardised format for the disclosure of
enforcement remains a problem. When such information should be prescribed for
industries fail to comply with closure PCBs. PCBs themselves should be given
directions (a not uncommon occurrence), greater powers, specifically by allow-
PCBs can only initiate criminal action and ing them to enforce their own closure
more recently, direct payment of compen- directions.

sation for environmental damage. Unlike
drugs and pesticides inspectors or food IMPLEMENTATION

safety officers who can seize stock that they > Rules should be framed under the

have reason to believe is violating the law, Water Act and Air Act requiring PCBs to
PCBs must rely on other authorities or the disclose certain categories of information
courts to enforce their own closure direc- in an accessible format. This information
tions. In some instances, PCBs ‘request’ should include details of consents grant-
their own environmental engineers to ed, public hearings, real-time pollution
exercise vigil over polluters, in others, they data, inspections conducted by PCBs,
request the relevant State Government follow-up action taken and penalties
to constitute coordination committees imposed.
comprising district collectors, revenue » The Water Act and Air Act should be
officers and police to enforce their direc- amended to allow PCBs to seal units that
tions. In most cases, a copy of the closure continue to operate even after closure di-
direction is forwarded to an overburdened rections have been issued.
District Magistrate for necessary action. > Rules should be framed under the
Water Act and Air Act to prescribe the
SOLUTION procedure for such sealing, such as the
Citizens should be enabled to play a greater officials that will be empowered and op-

role in the enforcement of environmental portunities for appeal.
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REVISIT

the Institution of Independent

Directors

ISSUES

The institution of Independent Directors
(“IDs”) occupies headlines in the Indian
corporate governance debate. The Securities
and Exchange Board of India (“SEBI”)
Corporate Governance Committee Report
(2017), acknowledging the role of IDs as
‘gatekeepers’ of corporate governance,
emphasised the need to continuously

assess the criteria for independence.

The role of IDs was originally contem-
plated in jurisdictions where companies
have diffused ownership structures. While
this concept was transplanted to India, it
may not have yielded desired results since
corporate structures in India continue to
be concentrated. In a concentrated own-
ership model, IDs are expected to monitor
related party and other transactions that
affect public investors unlike just mon-
itoring managers as is in the case of a
diffused ownership structure. However, it
is difficult to rely on IDs to perform their
oversight role since they are appointed by
controlling shareholders. Further, since
IDs in state-owned enterprises (“SOEs”™)

are appointed by the Government, there is
room for political appointments, further
doubting their independence. In the

wake of repeated instances, where the
institution of IDs has been questioned,
amendments to secure their indepen-
dence and effectiveness are necessary.

SOLUTION

The term ‘independence’ in corporate
board dynamics means that IDs must be
independent from the company, its execu-
tive and controlling shareholders, and must
be independent to act in the best interests of
their fiduciaries. While the Companies Act,
2013 (“Companies Act”) contains certain
‘independence’ qualifications for appoint-
ment of IDs, they are nonetheless appointed
at a general meeting with a special majority
of at least 75% votes. This means that the
controlling shareholder decides who will be
appointed as an ID. To provide the non-con-
trolling shareholders a seat at the table
while appointing an ID, various alternatives
have been suggested such as adoption of the
principle of proportional representation by



Greater participation of non-controlling shareholders
in the appointment process of IDs will make IDs more
‘independent’ from controlling shareholders and
encourage participation of institutional investors.

a system of cumulative voting or appoint-
ment only through a resolution of ‘majority
of minority (non-controlling) shareholders’.
While cumulative voting may be useful in
certain instances, it is not a widespread
practice. Also, having a process for appoint-
ment of all IDs solely by obtaining ‘majority
of minority (non-controlling) shareholders’
approval may impair board comity and stall
business processes. In order to keep a check
on the controlling shareholders in the ID
appointment process, the most adaptable
solution lies in non-controlling sharehold-
ers playing a significant (but not a sole) role.
For instance, in the United Kingdom,
Rule 9.2.2E R of the Listing Rules requires
that appointment of an ID to the board of
a premium listed company having one or
more controlling shareholders (who holds
more than 30% of voting rights, subject to
certain exceptions) must be approved by
all shareholders and the non-controlling
shareholders separately. Further, if non-
controlling shareholders disapprove the
appointment of an ID, such ID can only be
considered again for appointment, after a

TOWARDS THE RULE OF LAW

cooling period of 90 days, by the general
body of shareholders as a whole. This rule
is also applicable to sovereign controlled
companies i.e. companies where the State
holds more than 30% voting rights.

IMPLEMENTATION

> SEBI should amend the SEBI (Listing
Obligations and Disclosure Requirements)
Regulations, 2015 (“Listing Regulations™)
to provide for such dual voting mech-
anism for appointment of IDs for the

top 500 listed companies (including
SOEs) which have a controlling share-
holder(s) (as may be defined by SEBI

after a detailed study of the ownership
pattern of Indian listed companies).

» This requirement shall be in addition

to the minimum qualifications required
for appointment as an ID under the
Companies Act and the Listing Regulations.
» Drawing from the learnings,

this provision may be later extend-

ed to a larger pool of companies.
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GREATE

a Unified Investigative

Agency

ISSUES
The responsibility of investigation of
economic offences in India is currently
fragmented into various government agen-
cies, sectoral regulators and the economic
offences wing of the police (“EoW™). The
Serious Fraud Investigation Office (“SF1I0”),
Enforcement Directorate (“ED”), Central
Bureau of Investigation (“CBI™), Securities
and Exchange Board of India, Reserve Bank
of India (“RBI"), Pension Fund Regulatory
and Development Authority of India,
Insurance Regulatory and Development
Authority of India, etc. all have jurisdiction
to investigate various economic offences.
Though this approach aids in provid-
ing expertise, it may often cause multiple
investigations by different regulators.
Notably, in a recent case involving IL&FS
Ltd., investigations have reportedly been
initiated by SFIO, ED and the EoW. This
conceivably leads to duplication of work
and, consequently, increases expenditure
of public resources. It may also impose an
undue burden on the subject to participate
in investigations by multiple agencies.
Further, certain offences arising out of
common facts may fall within the regime

of different regulators. For instance, in a
scenario where a bank and a company are
suspected to have colluded to commit fraud,
the company may be investigated by the
appropriate authority under Companies Act,
2013 while the bank may be investigated by
the RBI. Simultaneous investigations by both
authorities may fail to create a clear picture
of the incriminating events and compromise
the quality of investigation. Additionally,
lack of experience and consequential failure
to follow due process by in-house inves-
tigation officers may also result in courts
invalidating investigations or parts thereof.
Sectoral regulators also deal with enforce-
ment of civil penalties for non-compliance
by regulated entities. Criminal action may
take a back seat due to the administrative

burden of enforcing civil penalties.

SOLUTION

In the United States, there are multiple
agencies which have jurisdiction to pros-
ecute economic wrongdoings. However,
investigation of criminal economic
offences is generally entrusted to the
Federal Bureau of Investigation. Similarly,
streamlining investigative functions
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A unified investigation agency will help consolidate
the currently fragmented regime and shall aid in
making the investigation procedure uniform, curtail-
ing duplicity of work, and providing a specialised
cadre of investigators.

into one agency, in India, may aid in
systematising the current process.

Creating a unified investigation agency
for economic offences should therefore be
considered. Such an agency will make the
investigation procedure uniform, curtail
duplicity of work and provide a specialised
cadre of investigators. It will also reduce the
burden on the subject by avoiding multiple
investigations and, thus, promote ease of
doing business.

When a financial sector regulator
decides to initiate an investigation of an
offence, it may be mandated to outsource
the investigation function to this investi-
gation agency. The task of this agency will
be to come up with an investigation report
that will be sent to the regulator. Based on
this report, the regulator may exercise its
discretion to decide on prosecution of the
offence.

To ensure a link between the regulators
and this agency, members of the respective
regulators may comprise the governing
board of the investigation agency. Given
that multiple regulators will be in the know-
how of ongoing investigations, information
requests by various regulators may be

consolidated. This will ease the burden on
the person being investigated and facilitate
thorough investigation without wastage of
public resources. Officers in charge of inves-
tigation within this agency may be drawn
from current investigative departments

of regulators. They should be adequately
trained and the provisions of the Code of
Criminal Procedure, 1973 should guide the
investigation process.

IMPLEMENTATION

> A committee consisting of representatives
of various financial sectoral regulators and
existing investigation agencies should be set
up to propose a model for a unified investi-
gation agency for economic offences.

» Safeguards should be built in to ensure
timely investigation by the proposed agency.
» Cooperation and coordination mecha-
nisms may be built to enable information
sharing between the regulatory bodies and
the proposed agency.

> The proposed agency must be adequately
staffed with trained and skilled investiga-
tors. A special cadre of prosecutors may also
be appointed.
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ENSURE

a Mandatory Judicial Impact
Assessment of all Laws

ISSUES

When a bill is introduced in Parliament,
the rules of both houses require it to be
accompanied by a financial memorandum,
which gives an estimate of the expenditure
that will be involved when the bill becomes
a law. Most new laws would give rise to
litigation and require additional judicial
resources. While judicial backlogs are the
focal point of every conversation on judicial
reform, there is an absence of a mechanism
that requires a determination of the effects
of a new legislation on the judiciary.

The first issue therefore is the need for
assessing financial burdens imposed on lower
courts with regard to increased litigation. The
second issue is the complexity of assessing
litigation demand under a new law since
it is dependent on many factors. These
factors include whether the law involves
procedural changes or substantive ones, the
judicial time required for disposal of different

cases, the non-judicial resources required for
such purposes, the socio-economic profile
of litigants and the costs of litigation.

SOLUTION

The solution to this problem lies in establish-
ing a mandatory impact assessment mech-
anism at the time of the enactment of a law
followed by periodic assessments at regular
intervals to determine the probable conse-
quences of legislation on courts with regard

to caseloads, dockets, personnel requirements
and establishment costs. Such an impact
assessment should not be restricted to the new
laws but should also be conducted for existing
laws in force at periodic intervals. This will
also address the need to understand the differ-
ential requirements of judicial time pertaining
to the nature of the case. Additionally, the
regional variations in nature of disputes needs
to be studied for local factors having an influ-
ence on litigation. The financial assessment
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Using judicial statistics to assess the demand for
litigation will help the government and the judiciary
to plan better for the additional expenditure that will
be incurred as a result of the new law.

and consequently budgeting for the lower
judiciary can be based on such data.

In 2008, a task force was constituted
by the Ministry of Law and Justice, as per
directions of the Supreme Court in Salem
Advocates Bar Association (II) v Union
of India. The taskforce suggested the
creation of a judicial impact office, which
would conduct judicial impact assessment
for new laws. For unknown reasons, the
suggestion was never implemented.

The task of preparing a judicial impact
assessment has theoretically become easier
in the last decade due to the creation of
the National Judicial Data Grid (“NJDG™)
which maintains a record of all data. The
NJDG records the enactment under which
cause of action arises at the district level.
This data can be utilised to undertake a
survey of litigation assessing the trends
in nature of disputes and also inform the
demand for litigation under new laws.

IMPLEMENTATION

> The Rules of Procedure and Conduct

of Business of both the Lok Sabha and
Rajya Sabha should be amended to make
it mandatory for every new bill to be ac-
companied by a memorandum detailing
the future impact of the law on judicial
resources.

> A judicial impact office should be creat-
ed at the Ministry of Law and Justice and
at the law departments of States with a
mandate to conduct impact assessments
of new legislation on the judiciary. This
shall inform the sponsoring ministries in
the preparation of financial memorandums
before introducing new bills.

> The additional function of this office
would include, assessing the laws in force
on the basis of litigiousness and analysing
the trends of litigation and caseload com-
position to aid planning and provisioning
for the judiciary.
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ENAGT

a Law Limiting Surveillance

ISSUES

A number of intelligence agencies and

law enforcement agencies (“LEAs”) in
India are engaged in the systematic access,
collection, storage and analysis of per-
sonal data of individuals for the purpose
of ensuring security of the State. This is
often done in a covert manner without the
consent of the concerned individuals.

Pursuant to the judgment of the Supreme

Court in Justice K.S. Puttaswamy (Retd.) v
Union of India, any invasion of the right to
privacy must meet a three-part test: (i) the
proposed action must be sanctioned by law
enacted by Parliament; (ii) the proposed
action must be necessary in a democratic
society for a legitimate aim; and (iii) the
extent of such interference must be propor-
tionate to the need for such interference.
The Court in the Puttaswamy case
held that protecting national security
is a legitimate concern of the State and
would constitute a restriction on the right
to privacy. However, the interception of
data by the government in the interests of
national security cannot be unregulated.
At present, there is no general law

to govern the activities of intelligence
agencies and LEAs in order to ensure
sufficient checks and balances in their
functioning. Sporadic provisions such as
section 5 of the Telegraph Act, 1885 exist,
permitting a largely opaque regime of
interception. Therefore, the first prong of
the three-part test itself is not satisfied.
Consequently, the activities of sur-
veillance agencies may not meet the
mandate laid down by the Supreme
Court. The report of the Srikrishna
Committee on Data Protection has rec-
ommended that intelligence gathering
must be done under the remit of a law
with sufficient checks and balances.

SOLUTION

Notwithstanding the legitimate aim of
national security, intelligence agencies
and LEAs should be bound by norms
which ensure that any non-consensual
collection of data is not a dispropor-
tionate invasion of privacy. To this end,
Parliament must enact a law specifying
the permissible extent of non-consensual
collection of data in pursuance of the



A surveillance reform law will go a long way towards

TOWARDS THE RULE OF LAW

ensuring that surveillance activities carried out
by intelligence agencies and LEAs are subject to

adequate regulation and are in compliance with the

directions of the Supreme Court.

legitimate aim of security of the State.

The law should contain adequate
safeguards to closely regulate the nature
and extent of any surveillance. It is possible
to develop safeguards that do not blunt or
otherwise affect the efficacy of intelligence
operations. Such safeguards could include
obligations on data storage limitation, data
quality, privacy by design, strong auditing/
reporting requirements, strictly narrowing
down surveillance powers of general LEAs
and requiring data protection officers
in both intelligence agencies and LEAs.
Further, the law should outline the permis-
sible scope of mass surveillance and the

agencies allowed to carry out such activities.

This requires a thorough relook at the oper-
ations of agencies employing mass surveil-
lance for intelligence gathering currently.
Moreover, a legal procedure to review
surveillance measures can be put in place.
For example, interception requests may
be reviewed ex-ante to determine their
necessity and proportionality. Permits
may be issued for approved requests.
Ex-post, an aggrieved individual affected
by the permit may challenge it in closed

door proceedings before a specialised
judicial forum. Further, judicial review
may operate ex-post through deferred
notice to wrongfully surveilled persons and
compensation for unlawful surveillance.

IMPLEMENTATION

> Parliament should enact a surveillance
reform law which is designed in a manner
that respects the privacy of individuals while
simultaneously addressing the legitimate
requirements of intelligence agencies and
LEAs. Surveillance operations must be nar-
row-tailored and should in no case constitute
a disproportionate invasion of privacy.

> The nature and extent of surveillance
must be closely regulated by law. This can
be achieved by incorporating a diverse set
of safeguards which ensure that privacy is
adequately protected while not affecting the
efficacy of necessary surveillance operations.
» The surveillance reform law should pro-
vide adequate remedies to individuals whose
personal data has been collected, stored and
disclosed without sufficient justification.
There should be penal consequences for
erring officials.
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RETHINK

the GST Rate Policy

ISSUES

The initial idea behind the Goods and
Services Tax (“GST”) was a simple and
uniform tax structure with minimal exemp-
tions. However, the present regime has a
four-rate slab structure, a list of exemptions,
and other rate brackets for specific supplies
such as those made to merchant exporters.
Revenue authorities including the Union
Finance Minister and the Revenue Secretary
have often acknowledged the need as

well as the scope for rate rationalisation.
However, they state that such measures
would be prioritised only once revenue
collection under the GST stabilises.

The determination of rate brackets and
the categorisation of goods and services
within each bracket were initially decided
from the point of view of maintaining
revenue neutrality. Subsequently, GST rates
applicable to several goods and services
were amended by the GST Council based
on representations by stakeholders. As a
result, even after nearly two years of its

implementation, the GST continues to function

with numerous rate brackets and no standard

principle behind the classification of goods

and services under such brackets. A review of

the products included in the 28% rate bracket

clearly demonstrates the absence of a standard

categorisation principle. The list includes

goods such as portland cement, granite, certain

road tractors, and molasses along with ‘sin’

and ‘luxury’ goods such as cigars, smoking

pipes, yachts and aircrafts for personal use.
These problems have significantly compli-

cated compliance under the regime, which

has adversely affected revenue collection.

They have also substantially contributed

to the volume of litigation. A majority of

the applications filed before the Advance

Ruling Authority relate to issues concerning

the appropriate categorisation of goods and

services and the rate of GST applicable thereon.

SOLUTION
Given India’s socio-economic diversity, the
levy of GST at a single rate across all goods
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Rethinking the GST rate structure and devising

a standard mechanism to classify goods and
services under different brackets would result in
the introduction of a stable and certain structure,
and would translate into facilitating compliance
and tax buoyancy.

and services would be regressive and
grossly violate the principle of equity.
That said, it is vital that the Government
actively works towards rationalising the
GST rate brackets and devising a standard
mechanism to classify goods and services
under these brackets. Moreover, the

grant of exemptions must also be mini-
mised as it blocks the chain of credit and
dilutes the essence of the GST regime.

It would be fruitful to draw reference
from established GST/Value Added Tax
(“VAT”) jurisdictions such as the United
Kingdom (“UK”) or Australia. The UK VAT
regime for instance functions on three
primary rate brackets, with a standard
rate of tax applicable to most goods and
services, a reduced rate for some goods and
services, such as children’s car seats and
energy-saving materials in the home and
a zero rate for goods and services such as
most food and children’s clothes. A similar
structure is followed in Australia as well.

In addition to economic factors,

parameters such as the nature of the
product or service, its use, the nature of
a typical customer, should be considered
while ascertaining the categorisation of
goods and services under rate brackets.
Thus, a reduction in the number of rate
slabs and the attachment of a rationale
behind the categorisation of goods and ser-
vices under such slabs would help give the
regime stability and facilitate compliance.

IMPLEMENTATION

» The GST Council, which is empowered
to make recommendations regarding
GST rates, should establish a committee
comprising Central and State revenue
authorities, economists and other key
stakeholders.

» The committee should formulate the
principles behind the GST rate policy. This
process ought to include rounds of public
consultations.



PREVENT

Abuse of Tax Exemption
on Agricultural Income

ISSUES
The Constitution of India separates the
tax treatment of non-agricultural and
agricultural income. While the Central
Government taxes the former in a uniform
manner all across the country, the deci-
sion to tax the latter has been left to the
States. Given that the agricultural sector
was highly unorganised at the time the
Constitution was drafted, it was deter-
mined that the revenue generated through
the levy of tax on this sector would not
be substantial. Further, the administra-
tive cost attached with its collection was
considerably large. Therefore, most States
chose not to tax agricultural income.
However, the position of various
players in the agricultural sector has seen
a paradigm shift. Along with unorganised
farmers, the sector today also comprises

many multinational companies. Some of
these companies report profits in hundreds
of crores, and parallely claim tax exemption
on agricultural income. For instance, report-
edly in 2014-2015, Kaveri Seed Company
Ltd. claimed an exemption of INR 186.63
crore as agriculture income, Monsanto
India claimed exemption of INR 94.4 crore
as agricultural income, McLeod Russel, a
tea company claimed exemption of INR
73.1 crore as agricultural income, etc. This
has substantially contributed to the amount
of revenue foregone by the government.
Since none of the justifications ini-
tially offered in support of exempting
agricultural income apply to companies
earning large profits, the current position
is not justifiable. It is a blatant violation of
principles of equity that are of paramount
importance in any progressive income tax
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Reconsidering the tax exemption on agricultural
income as suggested here would help in widen-
ing the tax base and hence contribute towards
nation building.

structure. Such a position is highly unjus-
tifiable as many lower and middle-income
groups are required to pay taxes on their
non-agricultural incomes whereas other

persons deriving substantial income from

agriculture are exempted from income tax.

SOLUTION

The solution to this anomaly must be
devised by adopting a balanced approach.
While availability of exemptions to the
identified companies must be minimised,
adequate benefits to incentivise contin-
ued operations in the agricultural sector
must also be granted. This solution would
aid in widening the income tax base.

A comprehensive assessment must be
conducted to identify the companies that
would be covered by such provisions. For
this purpose, determinants such as the

nature of activity conducted by the assessee,
the amount of book profits earned by them
in the last financial year, and the amount of
land held by the assessee may be considered.
Finally, given that the assessees
identified for the application of these
provisions would be centrally registered
under the Companies Act the power to
administer the levy of such tax should
be with the Central government.

IMPLEMENTATION

> In order to empower the Centre to tax
the identified assessees, the definition of
‘agricultural income’ under the Income Tax
Act, 1961 should be amended.

> This should be done in accordance with
Article 274 of the Constitution.



REFORM

the Disbursal of
Environmental
Compensation

ISSUES
The National Green Tribunal ("NGT”)
was set up in 2010 to provide a speedy and
specialised forum for the adjudication of
environmental disputes, specifically to
provide compensation to victims of envi-
ronmental damage. This is a pressing need
in India - nearly 35 years after the Bhopal
Gas Leak Disaster, the Supreme Court is
still hearing claims on behalf of survivors
to enhance the compensation initially
awarded for failing to take into account
long-term medical rehabilitation needs.
India’s vulnerability to climate change will
see environment-related compensation
claims flood the courts in the coming years.
Therefore, a critical measure of the NGT’s
success will be the competence with which
it assesses environmental damage and
quantifies environmental compensation, as
well as the speed with which it is disbursed.
While the NGT is disposing cases
steadily enough (it had an 87% disposal
rate as of February 2018), the actual grant
of compensation to victims is proceeding
more slowly. There appear to be at least two
reasons for this. First, some of the largest

awards of compensation by the NGT have
immediately been challenged before the
Supreme Court. This includes awards of INR
25 crores and INR 95 crores for the impact
of two separate port expansion projects
on fishing communities in Hazira, Gujarat
and Raigad, Maharashtra respectively and
an award of INR 9.26 crores against the
Alaknanda Hydro Power Corporation to be
paid to persons affected by the Uttarakhand
floods in 2013. Although the Supreme
Court has often ordered some percentage
of the award to be deposited in escrow,
the very fact of the appeal automatically
delays the disbursal of compensation.
Second, the rules prescribed under the
National Green Tribunal Act, 2010 (“NGT
Act”) for the disbursal of compensation also
contribute to the delay. Compensation must
first be remitted to the Environment Relief
Fund (“Fund”), which was set up under the
Public Liability Insurance Act, 1991. When
the NGT awards compensation to victims of
environmental damage, it must be trans-
ferred from the Fund to the district collector
having local jurisdiction for disbursement.

In practice, when there are a large number



Streamlining the disbursal of compensation will give
teeth to the polluter pays principle, further environ-
mental justice and fulfil the intent of the NGT Act.

of victims, the NGT awards a lump sum,
leaving it to the collector to determine
individual claims. This goes against the
objective of the NGT Act, which was to
set up an expert tribunal to investigate the
complex factual questions that are neces-
sarily involved in assessing and quantifying
environmental damage. In fact, Rule 36 (3)
of the National Green Tribunal (Practices
and Procedure) Rules, 2011 only vest the
collector with the duty to arrange to disburse
compensation. This implies that individual
awards of compensation should already have
been determined by the NGT. Vesting this
responsibility in the collector instead clearly
slows down the process. In the Hazira Port
case, although compensation was depos-
ited with the collector in 2016, it has not
yet been paid to the affected community.
Not only has the NGT delegated its core
function, it does not appear to be super-
intending the process of disbursal either.
In response to a question filed under the
Right to Information Act, 2005, the NGT
replied that it does not maintain any records
regarding the amount of compensation
deposited in or disbursed from the Fund.

TOWARDS THE RULE OF LAW

This damages the NGT’s credibility.

SOLUTION

Appeals to the Supreme Court should be
formally disincentivised. The capacity of the
NGT to adjudicate individual compensation
claims should be strengthened and there
should be transparency in the disbursal of
money from the Environment Relief Fund.

IMPLEMENTATION

> Section 22 of the NGT Act should be
amended to allow appeals to the Supreme
Court only after depositing 50% of the
compensation awarded by the NGT in the
Environment Relief Fund.

> A permanent panel of technical assessors
to assist the NGT in surveying damage

and quantifying compensation should be
instituted.

> Detailed rules regarding the operation of
the Environment Relief Fund, including the
publication of information regarding money
deposited and disbursed should be framed.
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Promote Social Impact Entrepreneurship
MINISTRY OF CORPORATE AFFAIRS

Set up a National Pilgrimage Fund

MINISTRY OF FINANCE

Modernise the Law governing Private Trusts
MINISTRY OF LAW & JUSTICE

Set up Policy Innovations Labs
MINISTRY OF ELECTRONICS & INFORMATION TECHNOLOGY

Create a Culture of Risk Assessment
MINISTRY OF SCIENCE & TECHNOLOGY

Make Indian Laws Machine-Readable
MINISTRY OF LAW & JUSTICE



PROMOTE

Social Impact

Entrepreneurship

ISSUES
Entrepreneurs who are focused on meeting
social objectives in India have limited
options to structure and scale their enter-
prises. Their enterprises are typically
organised as not-for-profit “charitable
institutions” such as trusts, societies and
section 8 companies. Such entities have
significant constraints in distributing
profits. At the same time, since entities such
as trusts and societies do not have robust
and transparent governance mechanisms,
these entities may find it hard to raise
finance, especially for non-project based
requirements that are hard to monitor.
Where these enterprises wish to organise
themselves as for-profit entities, they
find it challenging to communicate that
social impact is embedded in their mission
and raise finance for social impact.

Thus, a lack of flexible structuring
options impedes the ability of social
entrepreneurs to raise financing for their

ideas. This also denies social impact investors
a chance to channel their finances in trans-
parent and well-governed socially usefully
enterprises, which further increases pressure

on government social service delivery.

SOLUTION
To promote social entrepreneurship and invest-
ment in social impact, a new class of compa-
nies, that is ‘social impact companies’ should
be created. These social impact companies
may be for-profit companies which are run to
create social impact, similar to ‘community
interest companies’ in the United Kingdom
and ‘benefit corporations’ in the United States.
These companies may by-and-large have
the same structure as typical companies,
with separate legal personality, the ability to
charge their assets, the ability to issue secu-
rities, the ability to plough back dividends/
profits to their shareholders, etc. However,
the key features of social impact companies
and their corporate governance framework
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The creation of social impact companies will

provide a much needed impetus to social impact
entrepreneurship in India by providing a for-profit
and well-governed structure to carry out social
impact activities.

may be defined to serve their social impact
purpose. For instance, fiduciary duties
would be placed on the directors of these
companies to give primacy to ‘social
impact’. The company should be mandated
to report social impact and non-finan-
cial information in addition to financial
information. The mandatory audits of the
company may extend to auditing their social
impact and non-financial performance as
well as financial performance. Further,
the profits and assets of these companies
may be ‘locked’ such that only reasonable
amounts (linked to the level of social
impact) may be distributed to investors.
The creation of such a class of com-
panies will improve the ability of social
ventures to raise finance since a larger pool
of investors would be willing to ‘invest’
in social impact, than simply donate to
social causes. Moreover, the features of the
corporate governance framework are likely
to give confidence to investors regarding

the ability of the company to meet its stated
objective. Further, this is likely to improve
the overall governance of private enterprises
in the social sector, both by increasing
incentives of investors to monitor the
companies by linking their financial returns
to social impact, and by creating a corporate
governance framework modeled towards
accountability for social impact. In addition
to raising finance, the company could use
the branding to market their products to
conscious consumers and attracting talent.

IMPLEMENTATION

» The Companies Act, 2013 should be
amended to allow the setting up of a new
class of ‘social impact companies’ with the
abovementioned corporate governance
framework.

> Additional subordinate legislation

may need to be introduced to put in place
detailed structural, governance, audit and
reporting requirements.



SET UP

a National Pilgrimage Fund

ISSUES
In India, expenditure for undertaking
religious obligations is considerable.
Religious travel is estimated at almost four
times the share of business-related travel,
and over seven and a half times the share
of education-related travel, as per statistics
from the National Sample Survey Office.
Individuals save over their lifetimes
to be able to undertake religious obli-
gations such as pilgrimages and yet are
constrained by a lack of accessible, safe
and sustainable savings products targeted
towards helping them save for undertaking
such obligations. On a macroeconomic
level, such savings represent pools of
untapped funds, which could be gain-
fully employed to create public assets.
Therefore, it may be desirable to
nudge individuals towards a sustainable
method for actively building a corpus for
undertaking pilgrimages. Support for
this may be derived from nations such
as Malaysia, which have specific savings
products enabling pilgrims to save for
undertaking religious obligations such
as Hajj, through instituting a specific

fund managed by the Lembaga Tabung
Haji, a specially incorporated body.

SOLUTION
To harness deposits from individuals
towards meeting their religious goals and
creating access to a safe financial product
backed by the State, while ensuring that
this corpus is gainfully employed in
meeting national developmental goals,
an independent fund, called the National
Pilgrimage Fund (“Fund”) maybe estab-
lished. Participation in the Fund would
be open to devotees across all religions,
who are Indian citizens and who wish
to invest periodically into a pilgrim-
age-funding product, to meet their needs
at the time of undertaking pilgrimages.
To administer the Fund, safeguard
depositor contributions and make pay-
outs, an independent Authority known as
the National Pilgrimage Fund Authority
(“Authority™) should be set up and entrusted
inter-alia with the management, regulation
and oversight of the Fund. To gain further
clarity on the design and administration
of the Fund and the Authority, the model
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Setting up the National Pilgrimage Fund will enable
individuals to save for religious obligations in a
sustainable manner, while harnessing such savings
for development purposes.

of the Lembaga Tabung Haji, in Malaysia,
which enables pilgrims to save for their
religious needs, while also helping in
creating infrastructure, may be considered.
The Authority should ensure that
deposits are collected from subscribers
in an accessible manner, ensure sound
investment, and pay-out subscribers at
maturity. In discharging its functions, the
Authority would be mandated to ensure
safety and security of subscriber funds,
and would at all times be required to
uphold subscriber interest. The Authority
would require a specified proportion of
investor funds, across all schemes to be
available for investment in creating public
infrastructure. This would not only make a
corpus available for infrastructure-building
and thereby assist in development, but
also provide individuals with the security
of government-backing of deposits
Additionally, the Authority may formu-
late various schemes, under the aegis of
the Fund, to assist individuals in opting for
a scheme that best suits them. This could
be done by designing various schemes
under the Fund that could inter-alia

address concerns which maybe important
to different subscribers. These may include
higher returns, investment in safer assets
and providing varying payout mechanisms.
These elements could be further detailed
subsequently, and may be considered to
provide subscribers with an innovative,

yet safe financial product, which would
help them undertake their religious
obligations in a sustainable manner.

IMPLEMENTATION

> An independent fund, to be called the
National Pilgrimage Fund, should be set
up under the supervision and control of

an independent authority, known as the
National Pilgrimage Fund Authority.

» The proposed legislation setting up both
the Fund and the Authority would indicate,
inter alia, the composition of the Fund,
establishment of the Authority as a body
corporate which administers the Fund, pre-
scribe conditions on the use of the Fund and
prescribe accountability mechanisms (such
as audit, furnishing of annual returns).
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MODERNISE

the Law governing

Private Trusts

ISSUES
Private trusts are a preferred structure for
wealth management and succession plan-
ning. They are also increasingly being used
to structure corporate transactions. The last
few years have witnessed the emergence
of sophisticated trust structures in the
private wealth and funds sector and the
rise of professional trustees. Despite such
developments, private trusts in India are
governed by a British era legislation i.e. the
Indian Trusts Act, 1882 (“Trusts Act”) that
has not undergone any substantial reform
or review since its enactment. This is in
contrast to the approach in other common
law jurisdictions like the United Kingdom,
Hong Kong, Singapore and New Zealand
that have undertaken comprehensive
reviews of their trust law to modernise it.
Traditionally, trusts have been viewed
as private arrangements. Therefore, they
are typically not subject to registration and
reporting requirements like other corpo-
rate vehicles. Minimal regulation, lack of
transparency and greater autonomy that
trusts enjoy as compared to other corporate
vehicles make them susceptible to being

misused for illicit purposes (tax evasion,
money laundering, etc.) and also creates
challenges for law enforcement agencies.
Recent leaks in the Panama Papers and
Paradise Papers indicate the scale of using
trust structures for tax evasion purposes.
Using complex control structures involving
multiple entities (including offshore trusts),
trusts have been employed to retain control
over assets while disguising ownership.

SOLUTION
There is a need to revisit the legal frame-
work governing private trusts in India. The
focus of the review should be two-fold: (a)
reforming the law to strengthen the core
institution of trusts to reflect modern day
realities for its continued efticacy; and (b)
deliberating the need to subject private trusts
to regulatory oversight of the Government.
Presently, the Trusts Act does not deal
with several issues that are relevant to a
modern-day trust. First, the duty of care
imposed on trustees fails to account for the
emergence of professional trustees who
should be subject to a higher duty of care
having regard to the particular knowledge or
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Reviewing the law governing private trusts in order

to align the legal framework with evolving trust
structures will provide a renewed approach to
govern modern day private trusts. This will facilitate
better trust administration and prevent its misuse.

experience of such trustees. Second, given
that the complexities of asset management
and investment decisions may require
considerable skill, it may not be possible
for a lay trustee to undertake all functions
personally. The law should specifically
enable trustees to appoint investment
managers and custodians with adequate
safeguards. Third, the emergence of insti-
tutional trusteeship raises issues pertaining
to enforceability of trustee exemption
clauses that purport to exclude or restrict the
liability of trustees. Widely drafted exemp-
tion clauses tend to reduce the protection of
beneficiaries. Accordingly, the law should
clarify that the trust instrument cannot
exonerate a trustee in specified circum-
stances, especially in cases arising from the
trustee’s own fraud, wilful misconduct, etc.
For dealing with concerns about the
misuse of trust structures stemming from
lack of transparency, imposing registra-
tion and reporting requirements on trusts
may be considered. Any such approach
should ensure that the privacy and con-
fidentiality of trust arrangements are not

negatively impacted. Imposing a statutory

duty on trustees to maintain certain
information about the trust, including
contracts entered, resolutions passed by
trustee(s), etc. over and above financial
statements, etc. may also be considered.

IMPLEMENTATION

» There should be a comprehensive review
of the legal framework governing private
trusts, including the Trusts Act, anti-mon-
ey laundering law, taxation laws, etc., for
redesigning a legal framework suitable for
modern day trust structures. This review
should be based on a consultative exercise.
» Review of the Trusts Act should focus
on issues pertaining to duties of trustees,
powers of trustees, right of information of
beneficiaries (if any), dispute resolution and
impact of amendments on existing trusts.
> Deliberations on a registration and re-
porting framework for private trusts should
deal with conditions for applicability of the
framework, information to be reported and
grounds on which and persons with whom
such information may be shared (ideally
may be restricted to law enforcement agen-
cies), subject to privacy considerations.



SET UP

Policy Innovation Labs

ISSUES
A common refrain in discussions sur-
rounding technology law and regulation
is that such interventions simply cannot
keep pace with digital developments.
The creation of digital health records
raises issues of interoperability, seamless
access and privacy. Platforms aggregating
day-to-day services require clear-headed
and decisive policy action that allows
innovation while mitigating risks. These
risks could vary widely — from consumer
complaints regarding food delivery apps
to the applicability of labour laws to driver
partners with cab aggregator platforms.
There is a need to understand such risks
and respond quickly, albeit appropriately.
To do this, the State needs to be supple
in its regulatory responses. Unfortunately,
the bureaucracy, including those in newly
established regulators, are typically slow
to react to emerging issues. When they
do react, their responses are not always
proportionate and holistic in their assess-
ment — for instance, the ban on Ola Cabs
for operating bike taxis in Bengaluru.
The issue of bike taxis may lead to several

regulatory questions—how are questions

of liability between the bike rider and
Ola determined? Should a bike registered
for personal purposes be allowed as a
bike taxi as well? However, instead of
addressing these questions in a nuanced
manner, a knee-jerk reaction was taken
(and then reversed) to ban the service
altogether. This demonstrates state
failure in understanding technology
(capacity failure), in using appropriate
regulatory tools (policy failure) and lack
of long-term vision (expertise failure).
Currently, these failures are sought to
be addressed through ad-hoc interventions
from non-state entities providing outside
support to government. At the same time,
the NITI Aayog, the government’s premier
think-tank, provides support in a few
areas. India’s complex and diverse gover-
nance needs far more systemic, focused
and supple policy interventions at scale.

SOLUTION

Policy innovation labs that aim at
applying scientific approaches and
methodologies in a “lab setting” to solving
societal problems should be established

in India. In terms of methodology, such
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Policy Innovations Labs promote expertise, fill up
existing gaps in state capacity and promote trans-
parency in policy-making. Critically, they bear the
promise of allowing India to respond appropriately
in technology regulation—leading the way, rather
than merely following other countries.

labs worldwide focus on experimental
development, evidence and data-based
policy and the incorporation of design-
based approaches. They ordinarily work
within or primarily for government and
provide support in terms of substantive

policy-making and better implementation.

Examples include the Innovation Lab in
Belfast (United Kingdom) which leads
projects on diverse and specialised areas
such as waste management and tools
for ensuring that patients better stick to
their medicines, and GovLabAustria in
Austria which acts as a central research
hub in the field of governance.

To make their work interdisciplinary,
such policy innovation labs in India may
be staffed with domain experts from
diverse fields such as law, policy, sciences,
etc. They must act independently of
political will, which allows for greater
collaboration with interested actors and
facilitates active citizen-engagement.

In terms of translation into sovereign
policy, the output of policy labs should
be recommendatory with those in
government being responsible for final
decision-making and implementation.

IMPLEMENTATION

» The Ministry of Electronics and Information
Technology (“Ministry™) should designate
two policy areas as ones where national
policy will be framed on the basis of rec-
ommendations of policy innovation labs.

> To qualify as a recognised lab, the

Ministry should provide criteria pertaining

to independence and expertise. Necessary
conflict checks should be performed.

> For designated areas, the Ministry

should issue a policy challenge inviting
recommendations from recognised labs.

> The Ministry, along with NITI Aayog,
should select between the policy options
submitted by various labs as the base poli-

cy draft on which it may iterate further.

> Recognised labs should be incentivised to
participate in policy challenges in two ways —
by credit sharing with the lab by the Ministry
in the formulation of the policy and by demon-
strating impact within its peer group of labs.
» The Ministry should retain final con-

trol of the policy that is formulated.

> A framework for Pilot Policy Lab

Design should be formulated by the

Ministry to initiate this process and

capture the aforementioned points.
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GREATE

a Culture of Risk Assessment

ISSUES
99 pesticides banned in other countries are
still available in India. Of 118 fixed dose
combination antibiotics sold in India, only 5
have approval in the United Kingdom or the
United States of America. India’s National
Ambient Air Quality Standards prescribe an
annual mean of 40 ug/m3 for fine partic-
ulate matter, four times higher than World
Health Organisation recommendations.
Clearly, Indian and global standards of
health and environmental risk vary. This is
to be expected - risk assessment is as much
a function of culture and politics as it is of
objective evidence. However, when Indian
standards appear to fall so glaringly short of
international benchmarks, the values and
methods underlying risk assessment should
be consistent and open to public scrutiny.
This is currently not the case in India,
given the many different sources of risk
to human and ecological health and their
different regulators. For instance, when
an expert appraisal committee under
the Environment Impact Assessment
Notification assesses the impact of a coal
power plant, does it place the same value
on preserving endangered species as the

Atomic Energy Regulatory Board does
while assessing the risk of nuclear power?
Do the Central Insecticides Board and the
Genetic Engineering Appraisal Committee
use the same process to invite expert testi-
mony on the risks of pesticides and genet-
ically modified organisms respectively?
Are public participation processes equally
robust in setting food safety and environ-
mental quality standards? The answers to
these questions are unclear because there
is not enough transparency about risk
assessment processes in the first place.

This lack of transparency is perpetuated
when questions about risk are referred
to the Supreme Court. The reasoning
underlying the Court’s application of the
precautionary principle is unclear and there
appears to be no consistency regarding its
deferral to expert evidence over public oppo-
sition. Failure to address public concerns
about risk has human and economic costs—
13 people were killed in police firing on
protesters against the Thoothukudi copper
smelter, while costs at the Kudankulam
nuclear power plant have swollen by INR
4,000 crore, partly because of delays caused
by public apprehension. Public opinion
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A consistent, transparent and uniform approach to

risk assessment will ensure public safety, reduce
litigation, create regulatory certainty and encour-

age innovation.

should not be discounted in favour of a
technocratic approach on the grounds that
the latter is unbiased. Technocrats might
have the dual role of assessing risk and
promoting a technology, as in the case of
the Department of Biotechnology. When
biased and opaque processes result in
standard-setting that makes Indians more
unsafe than citizens in other countries, a
loss of public confidence is inevitable.

SOLUTION
India needs a risk-assessment framework
that can operate across all sectors where
there is a significant risk to the health
and safety of humans and the environ-
ment, whether this is from the use of
artificial intelligence in medical diagnosis
to the use of antibiotics in food, or from
nanotechnology to single-use plastics.

While sector-specific regulators will
continue to take ultimate decisions about
the risk they deem acceptable, they must
be guided by common principles and pro-
cesses that focus on transparency, public
participation, proportionality, consistency
and evidence-based decision-making.

A Risk Ombudsman should be

created to monitor observance of these
principles and processes, to entertain
complaints in case of deviance, and to
empanel risk experts across different
sectors. In order to reduce regulatory bias,
only such empaneled experts should be
eligible to participate in risk assessment.
When faced with complex questions
about risk, courts should also make a
reference to the Risk Ombudsman.

IMPLEMENTATION

> Existing regulators of health and
environmental risk and their corre-
sponding processes of risk assessment

to identify similarities, differences and
best practices should be mapped.

> Using this information, a Risk
Assessment law that contains a clear defi-
nition of the precautionary principle, lays
down general principles of risk assessment,
prescribes a common minimum set of

risk assessment procedures and creates

a Risk Ombudsman should be enacted.

» Manuals should be prepared and train-
ing sessions should be conducted about the
new law for different sectoral regulators

as well as civil society organisations.



MAKE

Indian Laws
Machine-Readable

ISSUES
Access to free and accurate legal text
is challenging for a majority of people
in India. Although bare acts are pub-
lished, they can become outdated
quickly, are expensive to access, often
inaccurate, or at times, simply unavail-
able. Finding laws is a challenge for
everyone, even the government. In
court proceedings related to the liquor
ban on highways, the Maharashtra
Government admitted that they could
not find a notification they had issued
earlier, even after they googled it.
Many government and private
sources allow access to digitally scanned
legal text. However, some of these are
digital scans of print documents which
function more like images. Therefore,
online search engines have to perform
optical character recognition or OCR and
compare words against user queries, as
opposed to being able to infer context
and meaning from the document itself.

This results in less accurate search results.

While text-based PDFs of some laws
do exist, they usually do not hyperlink

to specific portions. This forces users
to manually read through the table of
contents or an index and then proceed
to the relevant section. Furthermore,
these scans succumb to the same faults
of the printed word—they are hard to
update when changes happen. Instead,
a new document is usually uploaded to
reflect the updates. Older versions which
cannot be updated thus continue to exist
online, leading to further confusion.
Moreover, the legal system is an
intricate and complex structure. It is
difficult for a lay person to get a complete
picture as the legal position on any topic
can only be ascertained through a com-
bined reading of laws, judgments, rules,
regulations, notifications, etc., which
are not generally available as a consol-
idated whole. For example, to gain an
understanding of the Sexual Harassment
Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013, one
would need to know the existence of the
Vishakha Judgement and the rules given
under the Act. Yet, such cross-linking of
laws and rules is not generally available.
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Making laws machine-readable has benefits for
draftsmen, policy makers, lawyers and most impor-
tantly, the citizens of India.

SOLUTION
Making legislative texts available in a
machine-readable format can go a long
way towards addressing these concerns.
The availability of machine-readable laws
will significantly improve the accuracy of
search results, as algorithms will be able
to read and find specific portions of the
law that more accurately reflect search
queries. Further, if these laws are stored
in a markdown format as a repository
that tracks changes (like Github), users
will be able to see the history of changes
that the law has undergone alongside its
most recent version. This will not only
ensure that the most recent and correct
versions of legal text are being accessed,
but will also provide context to users.
Machine-readable laws can also facil-
itate legal tech projects, by paving the
way for apps that, for instance, hyper-
link specific sections of a legal text to
judgments on that point. A consolidated
picture of the legal position on any given
topic can thus become readily available.
These features can also be implemented
across various digital platforms, which

promises to provide greater and more in-depth
access to the law to a vast user base.

For making laws machine-readable, it
is preferable to opt for a widely used open-
source solution that has plenty of docu-
mentation and support, instead of a new or
custom format. Markdown syntax, which is a
lightweight markup language with plain text
formatting syntax that is designed to easily
convert text to html and many other formats,
meets this requirement. It is simply a way of
adding certain markers before text to indicate
its meaning, be it in English, Hindi or any
language, with keyboard support. It is easy-
to-write, easy-to-read and easy-to-extend.

IMPLEMENTATION

» The Ministry of Electronics and
Information Technology and the Ministry of
Law and Justice should do a beta test for in-
vestigating the feasibility of using markdown
syntax for publishing Indian laws.

> NITI Aayog should be the agency oversee-
ing the process, since this is an extension of
para 19.6 of their three-year action agenda.
They can also liaison with the private sector to
get external experts attached with the project.
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PUBLISH

Annual Judicial

Diversity Statistics

ISSUES

The social representativeness of the
judiciary is integral to the legitimacy

it enjoys. In the sixty-nine years of its
existence, the Indian Supreme Court has
seen only eight women judges, one Dalit
Chief Justice and no woman Chief Justice.
At the level of the High Courts, there has
been negligible representation of Scheduled
Caste and Scheduled Tribe communities.
Further, only 10% of the judges in High
Courts are women. Representation is only
slightly better in the lower judiciary with
25% of judges in the lower judiciary being
women. The issue of judicial diversity has
been raised by the President in 2017 when
he pointed to the lack of representation of
marginalised communities in the higher
judiciary. Some politicians have demanded
reservations of judicial posts for Scheduled
Castes and Scheduled Tribes to ensure

representation from their communities.

However, the focus on this issue has been
intermittent at best. This could be because
judges’ demographic data is not housed
anywhere centrally. The Union Minister of
Law and Justice has stated in Parliament
that such data for judges is not maintained
by the government. Thus, every time, a
parliamentary question is raised on the
composition of the judiciary, the Ministry
of Law and Justice has to write to States to
gather that information thus making the
process of data collection ad-hoc. Similarly,
no information is regularly collated on

the demographics of enrolled advocates
under the State Bar Councils which largely
constitutes the pool of applicants/candi-
dates from where judges are appointed.

SOLUTION

In light of this, a small but crucial step
to enable more systematic prioritisa-
tion of diversity in the judiciary is to
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Publishing annual judicial diversity statistics
could become a catalyst for change by providing

policymakers with aggregate numbers on the
demographics of judges. Publishing such statistics
would also promote a culture of judicial account-
ability by revealing the discrepancy between
diversity of the applicant pool and those hired, thus
creating public pressure on these institutions to

address it.

publish Annual Diversity Statistics for
both the judiciary and the bar. Such a
report would include demographic data
on currently employed judges and the
pool of candidates for the judiciary.
Internationally, the United Kingdom
(“UK”) has made a coordinated effort in
addressing judicial diversity by setting up
the Judicial Diversity Taskforce in 2010 to
oversee the implementation of recommenda-
tions to make the judiciary more inclusive.
As part of this effort, the Government of UK
publishes annual Judicial Diversity Statistics
to provide information on the diversity of the
judges and non-legal members appointed to
the judiciary. It gives information regarding
the gender, ethnicity, age and professional
background of judges. This information is
collected in the form of voluntary, non-man-
datory self-declarations by the judges.
The Ministry thereafter, undertakes an
extensive validation of the data collected.

IMPLEMENTATION

» The Department of Justice under the
Ministry of Law and Justice, should be the
coordinating agency that publishes Annual
Judicial Diversity Statistics in collaboration
with the judiciary. Such an annual publica-
tion should record self-declared information
pertaining to age, gender, caste, religion,
educational and professional backgrounds
of currently serving judges. In addition, it
should also publish data on the qualified
pool of candidates who are eligible for being
considered for appointment as judges.

» In order to collect and publish such data,
a Coordination Committee should be set up
that streamlines the data collection process
by developing a standard protocol for col-
lecting the data. The committee should con-
sist of representatives from the government,
judiciary and the bar.



TRANSLATE

Laws into Regional

Languages

ISSUES
In India over 121 languages are spoken yet
the law is inaccessible in these languages
due to the monopoly of English and Hindi
in legislative drafting. The Constituent
Assembly in 1949 accepted Hindi as the
Official Language of the Union of India,
while also agreeing to use English only
for the next fifteen years. However,
given the common use of English for all
official purposes, it was instead made
permanent through the Official Language
Act of 1963, thus making both Hindi
and English the official languages of the
Union. Apart from the Union, the States
also have the prerogative to recognise
languages for the purposes of the State,
through the State Official Language Acts.
Today there are 22 languages which
are recognised under the Eight Schedule
to the Constitution and the Authoritative
Texts (Central Laws) Act, 1973 provides a
legal framework to help translate Central
laws to these languages. As per the
President’s Order, 1960 (“P.O. 1960”) an

Official Language (Legislative) Commission
(now Official Language Wing™) (“OLW”)
was instituted with the task of translating
Central laws into regional languages which
are given in the Eighth Schedule. The OLW
does the work of translations of Central laws
in close collaboration with State Official
Language (Legislative) Commissions (“State
Commissions™) or Law Departments of States.
One of the issues in the existing structure
is that only a few States, which include
Assam, Karnataka, Kerala, and Tamil Nadu
have State Commissions. Further, the existing
structure for translations is opaque and the
P.O. 1960 is silent on the criteria of picking
the laws for translations. The power to choose
the laws in the priority list lies only with the
OLW and not the States. Also, the translation
process efforts are neither time-bound nor
mandatory. The P.O. 1960 requires the OLW
to undertake translation efforts into “regional
languages” but it is not clear whether these
“regional languages” are only the Eighth
Schedule languages or they include other
languages recognised by the States as well.



TOWARDS THE RULE OF LAW

Mandatory translation of Central laws into regional

languages through fully functional State Language
Commissions will make laws more accessible,
empower people and strengthen the goal of
inclusive governance.

SOLUTION

The framework for the translation of
laws into regional languages requires to
be reworked. To strengthen the existing
framework for translations, there is a
need for granting more funding both at
the Central and State levels. The States
should retain the discretion of picking
the laws relevant to them for translation
efforts. Furthermore, the publication
of these translated laws should be
made available on State databases in

order to increase access to the same.

IMPLEMENTATION

» The Ministry of Law and Justice should
increase funding for the State commissions
to incentivise their translation efforts, vet
the translations done by them on a time-
bound basis and collate these translations
into a Central Database.

» State Governments, which do

the translation work through their

Law Departments should create

State Language Commissions.

» State Governments should incentivise
and allocate funding specifically for trans-
lation work.

» Translations should be done for the
language(s) mentioned in State Official
Languages Acts, including for those that
are not included in the Eighth Schedule.
» Criteria for picking the laws should

be decided in a transparent manner and
through public consultation with stake-
holders such as legal practitioners, legal
academics, translators, civil society organ-
isations etc.

> All translation work should be made
mandatory and should be done on a time-
bound basis.

» The translated laws should be pub-
lished in the State Official Gazette man-
datorily within 30 days of receiving the
authorised translations. They should
mandatorily be uploaded onto respec-
tive Department websites so that it is
accessible to the common person.
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UPGRADE

India’s Special Marriage Law

ISSUES
The Special Marriage Act, 1954 (“SMA™)
was a radical departure from existing
religion-based personal laws and was
intended to facilitate inter-caste and
inter-religious marriages. Enacted as
a modern marriage law in the 1950s, it
explicitly recognised ‘marriage between
any two persons’, and for the first time
in the Indian legal context acknowledged
the independent identity of an individual
outside of traditional community identity.
The SMA’s vision of marriage however
continued to be informed by traditional
views of marriage such as overarching
community interests in marriage, the
binary of a breadwinner/house-holder
and stereotypical notions associated with
gender identity amongst others. With
changing societal mores and developments
in the rights jurisprudence, underlying
assumptions of the SMA represent an
outdated understanding of marriage law.
For instance, the law prescribes dif-
ferential ages of consent for marriage,
thereby perpetuating gender stereotypes.
Further, the exclusion of couples outside

the male-female binary is discriminatory.
Continuance of impotency as a ground
to nullify marriage makes consummation
central to all marriages. There is also a
persistence of remedies such as the resti-
tution of conjugal rights that violate the
decisional autonomy of individuals. Various
progressive concepts such as irretrievable
breakdown of marriage and community
of marital property that mark a more
egalitarian approach to marriage law also
do not form part of the SMA currently.

The SMA is in need of a procedural over-
haul as well. Many procedural provisions of
the SMA are onerous and impose hardships
on the couple seeking to solemnise their
marriage. Provisions such as the require-
ment to issue a notice, which is further
required to be publicly displayed, to the
marriage officer a month prior to the solem-
nisation of marriage and the procedure to
hear objections to the same, have resulted in
moral policing especially in cases of inter-
caste and inter-religious marriages. While
this procedure has been supported since it
prevents elopements, it violates the right
to privacy in the Indian Constitution and
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Upgrading India’s Special Marriage Law would en-
sure that the legal framework becomes truly equal
and representative of changed social realities.

impinges on the decisional autonomy of

the persons seeking to enter into marriage.

SOLUTION

Formulating a law that furthers a more
equal vision of marriage between persons,
while also accounting for protective
provisions for the vulnerable parties to a
marriage, is thus essential. A new law is
necessary since the interconnectedness of
the substantive and procedural provisions
of the SMA makes selective amendments
unfeasible. Such a law must treat marriage
as an equal partnership but at the same
time factor in Indian social realities such
as power imbalances between genders and
the lived experiences of persons in nego-
tiating relationships. An equal vision may
entail legal recognition of relationships
between persons, irrespective of gender,
identity or sex, with no difference in the
age of consent. Provisions reflecting social
realities such as post-separation support
of the vulnerable spouse should also be
part of such a law. Further, the law should
provide for sensitisation measures for
personnel entrusted with enforcement to

minimise practical issues. The proposed
law should thus bridge theory and practice
to ensure that while furthering the rights
of persons who enter into marriages, it
actually works on the ground as well.

IMPLEMENTATION

> Parliament should enact a new and
progressive law that furthers the rights
of persons entering into marriage, while
being in tune with Indian social realities.
> Such a law must be comprehensive
and provide a complete code for mar-
riage and divorce, including provisions
on maintenance and support of the
financially vulnerable spouse and any
children arising out of marriage.

> In the context of relationships outside
the male-female binary, views of the
LGBTQ+ community must be considered
while formulating the scope and contours
of the legal recognition of such relation-
ships. Thus, a law should only be enacted
after extensive public consultations with
all concerned stakeholders to account

for diverse viewpoints and interests.



ELIMINATE

Discrimination against
Persons with Disabilities

ISSUES

In January 2019, the Supreme Court upheld
a Tamil Nadu government notification
that prohibited partially blind persons
with more than 50% disability from
applying for the position of a civil judge.
The Court held that such judges required
some faculties of hearing, sight and
speech, in light of which this 50% cap was
‘fair, logical and reasonable.” The Court,
however, failed to provide any reasoning to
demonstrate why persons with a disability
greater than 50% would not be able to
carry out the functions of a civil judge.

A similar lack of reasoning is evident
in many laws that unthinkingly impose
even more sweeping restrictions on
the rights of persons with disabilities,
despite the entry into force of The Rights
of Persons with Disabilities Act, 2016
(“RPWD Act”) in April, 2017. Section 3 of
the RWPD Act prohibits discrimination
on the ground of disability, unless ‘it is
shown that the impugned act or omission
is a proportionate means of achieving a
legitimate aim.” The RPWD Act replaced
the Persons with Disabilities (Equal

Opportunities, Protection of Rights and
Full Participation) Act, 1995 (“1995 Act™)
and was enacted to align India’s law on
disability rights with the UN Convention on
Rights of Persons with Disabilities, 2006.
However, it sits side by side with hundreds
of Central and State laws that discriminate
against persons with leprosy, with intel-
lectual, hearing and speech disabilities by
depriving such persons of fundamental
and statutory rights and liberties, such as
the freedom to access public transport, to
practise a profession, or to contest for public
office. For instance, in the context of persons
with hearing and speech disabilities alone,
there are over a hundred such discriminatory
provisions. These include provisions that
disqualify such persons from contesting for
certain posts (for instance, Section 37 of
the Sri Venkateswara Vedic University Act,
2006), or permit their removal from certain
posts (Section 49 of the Tamil Nadu Music
and Fine Arts University Act, 2013), and
those that deny them voting rights (Section
53 of the Madras District Boards Act, 1920).
A large number of these provisions are
found in laws that predate the 1995 Act.
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The elimination of discriminatory provisions is a

necessary first step in the societal inclusion of
persons with disabilities and in the effective imple-
mentation of the RPWD Act.

However, some of these laws were enacted
after the 1995 Act, suggesting that even a
stand-alone law guaranteeing the rights of
persons with disabilities could not prevent
legislative discrimination. For instance, as
recently as 2013, a law setting up the Tamil
Nadu Music and Fine Arts University permits
a ‘deaf-mute’ person to be removed from
any authority of the University. Therefore,
it is likely that the enactment of the RPWD
Act, while a landmark achievement for
disability rights, is in itself not enough.
The problem that needs to be addressed
is the existence, on the statute books, of
discriminatory provisions against persons
with disabilities. The RPWD Act does not
have overriding effect since section 96 of
the Act states that its provisions operate
in addition to provisions of other laws
that are in force. Therefore, the entry into
force of the RPWD Act does not mean that
the discriminatory provisions described
above are automatically of no effect.

SOLUTION
Existing laws relating to or affecting
persons with disabilities must be mapped

comprehensively and uniformly tested
against the provisions of the RPWD Act.
Where they are found to fall short of
the standards of the RPWD Act, appro-
priate amendments must be made.

For future laws, there must be
greater awareness about the RPWD
Act so as to not perpetuate similar
discriminatory provisions.

IMPLEMENTATION

> The Chief Commissioner and State
Commissioners for Persons with
Disabilities should exercise their powers
under sections 75 and 80 of the RPWD

Act respectively to identify provisions of
laws inconsistent with the RPWD Act.

» Based on this identification exercise,
appropriate amendments to such inconsis-
tent laws should be drafted to ensure that
they are aligned with the anti-discrimi-
nation provisions under the RPWD Act.

> Sensitisation sessions for legislative
drafters should be conducted to ensure that
provisions inconsistent with the RPWD
Act are not indiscriminately replicated.
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IMPLEMENT

a Substantive Right to
Inclusive Education

ISSUES

Under the existing legal framework,

the right of children with disabilities to
access primary education is governed by
both the Right of Children to Free and
Compulsory Education Act, 2009 (“RTE
Act™), and the Rights of Persons with
Disabilities Act, 2016 (“RPWD Act”).

The RTE Act guarantees the right to
free and compulsory elementary education
to all children between the ages of 6-14,
in a neighbourhood school. This right
extends to all children, including children
belonging to a disadvantaged group, which
in turn covers children with disabilities.

This right must be read harmoniously
with the RPWD Act, which recognises
‘inclusive education’, a system of educa-
tion where students with and without
disability learn together by addressing their
different learning needs. Section 16 of the
Act requires appropriate governments to
take steps to ensure inclusive education in
institutions funded or recognised by them,
while section 31 guarantees children with
benchmark disabilities the right to choose
between free education from 6-18 in a
neighbourhood school or a special school.

The effective implementation of
both these laws is essential to ensure
the social and economic integration of
persons with disabilities. A 2017 report by
IndiaSpend which examined the imple-
mentation of the Sarva Shiksha Abhiyan
and the Persons with Disabilities (Equal
Opportunities, Protection of Rights and
Full Participation) Act, 1995, noted that 45%
of India’s disabled population is illiterate,
in comparison with 26% of all Indians,
while children with special needs are the
largest out-of-age school group in India.

Today, even with the coming into force
of the RPWD Act, provisions of the RTE
Act continue to be at variance with it. For
example, while the RTE Act extends the
right to primary education to children
with disabilities, it does not allude to the
right to ‘inclusive education’ as defined in
the RPWD Act. In fact, it grants children
with ‘severe disabilities’ the right to opt for
home-based education, which has instead
been misused to deny children with dis-
abilities admission to mainstream schools.
The RPWD Act, on the other hand, refers
to children with ‘benchmark disabilities’

and makes no mention of home-based
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A substantive right to inclusive education will

facilitate the creation of a learning ecosystem that
treats children with disabilities with equality and
dignity, thereby ultimately reducing the number of
out-of-school children.

education, giving children the choice only
between mainstream and special schools.
In addition to this, neither law fleshes
out how inclusive education ought to be
provided. The Schedule to the RTE Act
prescribes general norms and standards for
schools, but not for inclusive schools. Apart
from a definition of inclusive education,
the RPWD Act is also silent regarding the
norms and standards of inclusive education.

SOLUTION

The RTE Act and the RPWD Act must adopt
a unified approach to education for children
with disabilities. This includes, one, the
legislative harmonisation of the two stat-
utes, and two, the incorporation of detailed
common standards that govern various
aspects of inclusive education in the parent
laws. The authority currently responsible for
the implementation of the right to educa-
tion must also be responsible for the right
to education of children with disabilities.

IMPLEMENTATION

> RTE Act should be amended to ensure
consistency with the RPWD Act. The latter
Act represents a more progressive approach

to education for children with disabilities.
In particular, the terms ‘inclusive educa-
tion” and ‘child with benchmark disabil-
ities’ should be added to the RTE Act in
place of ‘child with severe disability.’

» The Ministry of Human Resource
Development should be recognised as the
nodal authority for the administration of
education for children with disabilities, in-
cluding the functioning of special schools.
» Through a consultative process, a com-
prehensive National Inclusive Education
Policy should be developed providing de-
tailed guidance on infrastructural norms
and standards for schools (mainstream
and special), qualifications and training
for educators and appropriate curriculum
and evaluation methods.

> On the basis of this policy, the RTE Act
should be amended to introduce a new
Schedule specifying norms and standards
that schools must comply with to be
recognised as inclusive. Non-compliance
should result in withdrawal of recognition
under section 19 of the Act.



ENAGT

a Law for Pre-Legislative
Consultation and Engagement

ISSUES

The Pre-Legislative Consultation

Policy, 2014 (“Policy”) was issued by the
Government of India with an aim to
enhance public participation in law-mak-
ing. The Policy states that the concerned
agency of the Central Government may
place a draft law in the public domain for
stakeholder comments or at least the infor-
mation related to the draft law, including
— a brief justification for such law, financial
implications, and impact assessment of
the said law on environment, fundamen-
tal rights, livelihoods of stakeholders,

etc. Feedback received from the public is
expected to be published and additional
consultations may also be held by the
concerned agency. Further, a summary of
the pre-legislative process should be placed
before the cabinet and subsequently before
the concerned parliamentary committees
when the law is sent to Parliament.

The Policy, being a policy document,
is a non-binding instrument. While the
Ministry of Law and Justice, at the time
of reviewing the draft law, is supposed
to determine if the concerned agency has
complied with the Policy, the consequences
for non-compliance are not provided in the
Policy. Further, the Policy makes it optional
for agencies to conduct stakeholder consul-
tations (in addition to placing the draft law
in the public domain) and allows them to
also dispense with such consultation if they
deem fit. In this context, the Policy gives
unguided discretion to agencies and does
not provide basic procedural guidelines.
Moreover, it is unclear if other legislative
instruments such as ordinances, consti-
tutional amendments or amendments to
existing laws are covered. The Policy is
also silent on stakeholder engagement at
other crucial stages of law-making such as

formulating white or green papers, impact
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A law for pre-legislative participation and scrutiny
would ensure greater levels of transparency and
accountability in the law-making process in India.

assessments, committee discussions, etc.
Furthermore, the Policy does not cover
pre-legislative scrutiny for State laws.

SOLUTION
In order to address the gaps in the Policy,
a statute on pre-legislative engagement
process should be passed by Parliament.
This would ensure a basic level of account-
ability and transparency in the law-mak-
ing process. Such a law should apply to
law-making at both the Central and State
levels. It should also apply to various
stages of law-making prior to drafting a
bill and different types of legislative and
policy instruments, as discussed above.
The law should set out the baseline
obligations on Central and State agencies
to undertake public/stakeholder consul-
tation or engagement, depending on the
type, subject-matter, sensitivity and impact
of the legislative instrument concerned.

However, it should lay down guidance

on instances where such consultation or
engagement obligations may be modified or
dispensed with. Codified obligations would
ensure that legislative instruments passed
or implemented without adequate consul-
tation or engagement can be successfully
challenged in courts. The scheme of such a
law is similar to the Consultation Procedure
Act (Switzerland) and the Administrative
Procedure Act (United States of America).

IMPLEMENTATION

> Parliament should pass a law on pre-leg-
islative participation and engagement, set-
ting out the parameters as discussed above.
» Given the organisational differenc-

es between Central and State agencies,

the law should empower States to
formulate their own procedure while
fulfilling their baseline obligations

for consultation and engagement.
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REGULATE

the Impact of

Algorithmic Bias

ISSUES
Algorithms are increasingly being used
in public and private decision-making,
especially in finance, law, criminal
justice, education, and healthcare. Their
primary benefit is that they can comb
through and identify correlations in vast
and disparate data sets more quickly and
efficiently than human beings. Algorithmic
decisions are preferred for their superi-
ority and perceived trustworthiness.

However, algorithms, in looking for
and exploiting data patterns, can produce
skewed or biased decisions. Such unfair
outputs occur because of under-representa-
tive data sets and inherited historical prej-
udices. Algorithms may thus systematically
and unfairly discriminate against certain
individuals in favour of others. Therefore, a
predictive policing algorithm would make
future decisions based on criminal history,
criminal activity, and arrest records. If this
data demonstrates that more people of a
particular community have been arrested in
the past, then this algorithm could inherit
that prejudice, replicate similar results,
and unfairly target that community.

In India, various legislative and executive

proposals to make better use of data raise
the fear of such discriminatory outcomes
if combined with applications employing
algorithms. The DNA Based Technology
(Use and Regulation) Bill, 2018 intends to
collect, use and retain genetic substances
of criminal suspects for creating DNA
profiles. If algorithms are used to analyse
this data, there is a possibility of perpe-
trating discrimination against vulnerable
populations already facing police bias.
The Delhi Police has recently started using
CMAPS or Crime Mapping Analytics and
Predictive System. This utilises real-time
data from police helplines and satellite
imaging to visualise and identify crime
hotspots. While this may be beneficial,
it raises concerns as predictive policing
systems rely on historical data, creating
feedback loops, leading to unfair targeting
of certain neighbourhoods and individuals.
Other areas where algorithms are being
used for decision-making include employ-
ment, finance and housing. Applications
that judge employee performance or suit-
ability for grant of a loan using algorithms
may be advantageous as they eliminate
human biases. However, minimising human
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Regulating the impact of algorithmic bias would

ensure accountability and transparency in the
creation and use of algorithms by government and

private entities.

intervention could permit more insidious
biases from algorithms that are difficult

to detect or scrutinise due to phenomena
such as black box effects. The consequences
of such bias may be drastic as they could
result in harms such as unfair termination
from employment or an unequal denial

of services such as housing or finance.

SOLUTION
To mitigate the harms caused by the
inscrutability and bias of algorithms, a
two-pronged approach should be adopted. It
should be aimed at ensuring: (i) accountabil-
ity of algorithm designers and organisations
using such algorithms; and (ii) transpar-
ency in the decision-making process.

This calls for a law mandating algorith-
mic accountability and transparency. Such
a law could mandate accountability for algo-
rithm designers via auditing standards and
codes of conduct. Similarly, widespread use
of algorithms that are used for governance
and enforcement by state entities must
await the results of pilot projects or must be
used within sandboxes. Further, automated
decision-making must be held to the same
standards of care and redress as human

decision-making. Similarly, such law must
make transparency and explainability
essential, in terms of informing an individ-
ual about an entirely automated decision
pertaining to her and the underlying
contributing factors, if not the code itself,
as they are often protected as a trade secret.

IMPLEMENTATION

> A law mandating algorithmic account-
ability and transparency should be enacted.
» Multiple checks should be implement-
ed at every stage of creating and testing
algorithms to ensure that the data used to
design and train algorithms are as repre-
sentative and free from bias as possible.

> Ministries that intend to use algorithms
for governance and enforcement purposes
should issue public notices to enable close
scrutiny by the public and avoid misuse.
Further, such ministries could establish
task forces to work closely with algorithm
designers and preemptively identify poten-
tial areas of bias.

> Public-facing grievance redressal mech-
anisms should be developed, to provide an
opportunity to challenge unfair algorithmic
decisions.

65



66

Ministry Index

MINISTRY OF LAW & JUSTICE
Enact a Judicial Transparency Law
Reimagine High Courts in India
Ensure a Mandatory Judicial Impact Assessment of all Laws
Modernise the Law governing Private Trusts
Make Indian Laws Machine-Readable
Publish Annual Judicial Diversity Statistics
Translate Laws into Regional Languages
Upgrade India’s Special Marriage Laws
Enact a Law for Pre-Legislative Consultation and Engagement
MINISTRY OF ELECTRONICS AND INFORMATION TECHNOLOGY
Set up Policy Innovation Labs
Regulate the Impact of Algorithmic Bias
MINISTRY OF CORPORATE AFFAIRS
Promote Social Impact Entrepreneurship
MINISTRY OF HOME AFFAIRS
Improve Community-Police relations

Enact a Law Limiting Surveillance

10

12

26

42

48

52

54

56

62

44

64

38

14

28



TOWARDS THE RULE OF LAW 67

MINISTRY OF FINANCE

Revisit the Institution of Independent Directors 22
Create a Unified Investigative Agency 24
Rethink the GST Rate Policy 30
Prevent Abuse of Tax Exemption on Agricultural Income 32
Set up a National Pilgrimage Fund 40

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS

Reform the Central Bureau of Investigation 16
MINISTRY OF SOCIAL JUSTICE AND EMPOWERMENT

Eliminate Discrimination against Persons with Disabilities 58
MINISTRY OF HUMAN RESOURCE DEVELOPMENT

Implement a Substantive Right to Inclusive Education 60
MINISTRY OF SCIENCE AND TECHNOLOGY

Create a Culture of Risk Assessment 46
MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE

Make Pollution Control Boards Accountable and Effective 18

Reform the Disbursal of Environmental Compensation 34



68

References

ENACT A JUDICIAL TRANSPARENCY LAW

» Subhash Chandra Agarwal v Supreme Court

of India (SCI) MANU/CI/0075/2009; Subhash
Chandra Agarwal v Supreme Court of India MANU/
CI/0001/2000; Secretary General, Supreme Court of
India v Subash Chandra Agarwal (2010) 166 DLT 305.

» Central Public Information Officer, Supreme Court

of India v Subhash Chandra Agrawal in Civil Appeal No.
10044/2010 (pending before the Supreme Court of India).

» State Public Information Officer v Karnataka
Information Commission in WP No. 26763 of 2013,
Karnataka High Court, January 9, 2019; R. S. Misra
v The Registrar, Supreme Court of India in LPA
636/2018 (pending before the Delhi High Court).

IMPROVE COMMUNITY-POLICE RELATIONS

» Arvind Verma, ‘The Police in India: Design,
Performance, and Adaptability’ in Devesh Kapur

and Pratap Bhanu Mehta (eds), Public Institutions

in India: Performance and Design (OUP 2017).

» Commonwealth Human Rights Initiative, ‘Crime
Victimisation and Safety Perception: A Public Survey of
Delhi and Mumbai’ (2015) <http:/www.humanrightsini-
tiative.org/download/1461662128Crime%20 Victimisation_
Soft%20File_distribution.pdf> accessed 19 March 2019.
» Arvind Tiwari, ‘A Study on Non-Registration

of Crimes: Problems & Solutions’, (Tata Institute

of Social Sciences, 2016) <http://www.bprd.nic.in/
WriteReadData/userfiles/file/201612200235022990797Re-
port-Non-RegistrationofCrimesProblems& So-

lutions.pdf> accessed 19 March 2019.

» David H. Bayley, ‘Community Policing: A Report
from the Devil’s Advocate’ in Jack R. Green and
Stephen D. Matrofski (eds), Community Policing:
Rhetoric or Reality, (Praeger Publishers 1989).

» Common Cause & Lokniti, Centre for the

Study of Developing Societies, ‘Status of Policing

in India Report 2018: A study of Performance

and Perceptions’ (2018) <hitp://commoncause.in/
pdf/SPIR2018.pdf> accessed 20 March 2019.

REFORM THE CENTRAL BUREAU OF INVESTIGATION

» Navendra Kumar v Union of India, 2013 CriL] 5009.
» Department Related Parliamentary Standing
Committee on Personnel, Public Grievances, Law

and Justice, “Twenty Fourth Report on Working of

the Central Bureau of Investigation (CBI)’ (2008).

» Padmanabhaiah Committee, ‘Report
on Restructuring of Police’ (2000).

» Second Administrative Reforms
Commission, ‘Fifth Report’ (2006).

MAKE POLLUTION CONTROL BOARDS

ACCOUNTABLE AND EFFECTIVE

» Center for Science and Environment, ‘“Turnaround:
Reform Agenda for India’s Environmental Regulators’
(2009) <https://www.cseindia.org/content/downloadre-
ports/479>; accessed 05 April 2019; Geetanjoy Sahu,
‘Environmental Regulatory Authorities in India:

An Assessment of State Pollution Control Boards’

(Tata Institute of Social Sciences, 2013); Indian

Institute of Management, Lucknow, ‘Evaluation

of Central Pollution Control Board’ (2010).

» Rohini Pande, Robert Rosenbaum and Kevin Rowe,
‘Closing India’s Implementation Gap on Pollution Control’
Fair Observer (24 August 2015), available <hztps:/www.
Jairobserver.com/vegion/central_south_asia/closing-indias-im-
plementation-gap-on-pollution-control-79201/> accessed 29
March 2019.

» Yale Center for Environmental Law and Policy,

Yale University, Center for International Earth Science
Information Network, Columbia University, in col-
laboration with the World Economic Forum, ‘Global
metrics for the environment: Ranking country perfor-
mance on high-priority environmental issues’ (2018).

» National Crime Records Bureau, Ministry of Home
Affairs, ‘Crime in India 2016: Statistics’ (2017).

» Comptroller and Auditor General of India,
‘Thirty-ninth Report on Environmental Clearance

and Post Clearance Monitoring’ (2016).

REVISIT THE INSTITUTION OF INDEPENDENT DIRECTORS

» Securities and Exchange Board of India, ‘Report
of the Committee on Corporate Governance’

(2017) <https://www.sebi.gov.in/reports/reports/
oct-2017/report-of-the-committee-on-corporate-gov-
ernance_36177.html> accessed 13 March 2019.

» World Bank, ‘Republic of India - Report on
Corporate Governance of Central Public Sector
Enterprises’ (2010) <http:/siteresources.worldbank.
org/FINANCIALSECTOR/Resources/India_CG_Public_
Sector_Enterprises.pdf> accessed 12 March 2019.

» Bala N Subramaninan, ‘Director Independence in
Controlled Companies — The Way Forward’ (2017) <https://
ssrn.com/abstract=3044220> accessed 12 March 2019.



» Organisation for Economic Co-operation and
Development, ‘OECD Corporate Governance
Factbook’ (2017) <http://www.oecd.org/daf/ca/Corporate-
Governance-Factbook.pdf> accessed 12 March 2019.

CREATE A UNIFIED INVESTIGATIVE AGENCY

» ‘ED files case against IL&FS top officials, raids
Mumbai, Delhi-NCR offices’ (Business Today, 20
February 2019) <https://www.businesstoday.in/current/
corporate/ilfs-ed-money-laundering-ed-files-case-
against-ilfs-top-officials-raids-mumbai-delhi-ncr-of-
fices/story/320505.html> accessed 5 March 2019.

ENSURE A MANDATORY JUDICIAL IMPACT
ASSESSMENT OF ALL LAWS

» Salem Advocates Bar Association (I)
v Union of India (2005) 6 SCC 344.

ENACT A LAW LIMITING SURVEILLANCE

» Justice K.S. Puttaswamy (Retd.) v

Union of India AIR 2017 SC 4161.

» Committee of Experts under the Chairmanship of
Justice B.N. Srikrishna, ‘A Free and Fair Digital Economy:
Protecting Privacy, Empowering Indians’ (2018).

RETHINK THE GST RATE POLICY

» Notification No. 1/2017 Integrated Tax (Rate),
dated 28 June 2017; Notification No. 2/2017
Integrated Tax (Rate), dated 28 June 2017.

» Shishir Sinha, ‘Jaitley: Three-tier GST rate struc-
ture is the way to go’, (The Hindu BusinessLine, 24
December 2018) <https://www.thehindubusinessline.
com/news/jaitley-draws-three-rates-structure-of-gst/
article25818195.¢ce > accessed 15 March 2018.

PREVENT ABUSE OF TAX EXEMPTION

ON AGRICULTURAL INCOME

» Sebastian S James, ‘Policy Options for the Taxation
of Agriculture Land and Agricultural Income in India’,
(2004) <https://www.lincolninst.edu/sites/default/files/pub-
files/907_james_complete_pdf.pdf> accessed 4 March 2019.
» Prosenjit Datta, “The Farm Tax Controversy’
(Business Today, June 4, 2017) <https:/www.busi-
nesstoday.in/magazine/columns/the-farm-tax-contro-
versy/story/252044.html> accessed 4 March 2019.

TOWARDS THE RULE OF LAW

REFORM THE DISBURSAL OF

ENVIRONMENTAL COMPENSATION

» ‘34 years after Bhopal gas leak, survivors continue to
fight for proper care’ (The Economic Times, 3 December
2018) <https://economictimes.indiatimes.com/news/
politics-and-nation/34-years-after-bhopal-gas-leak-sur-
vivors-continue-to-fight-for-proper-rehabilitation/ar-
ticleshow/66908057.cms> accessed 2 April 2019.

» Lavanya Rajamani and Shibani Ghosh, ‘Avenues for
Climate Change Litigation in India’ in Richard Lord,

Silke Goldberg, Lavanya Rajamani and Jutta Brunnée
(eds), Climate Change Liability: Transnational Law

and Practice (Cambridge University Press 2011).

» Srestha Banerjee, Isshaku Bezbaroa, Chandra
Bhushan, ‘Tribunal on a tightrope’ (DownToEarth, 18
April 2018) <https://www.downtoearth.org.in/coverage/gover-
nance/tribunal-on-a-tightrope-60224> accessed 3 April 2019.

PROMOTE SOCIAL IMPACT ENTREPRENEURSHIP

» Social Impact Investment Taskforce, ‘Report on Impact
Investment: The Invisible Heart of Markets’ (2014).

» Karen E. Wilson, ‘New Investment Approaches for
Addressing Social and Economic Challenges’ (OECD
Science, Technology and Industry Policy Papers, 2014)
<https://www.oecd-ilibrary.org/docserver/5jz2bz8go0jj-en.
pdf?expires=15542022468&id=id& accname=guest&.check-
sum=E6903F77A97F16958FFB2C98C1FE9D5E> accessed 2
April 2019.

» Office of the Regulator of Community Interest
Companies, ‘Community Interest Companies: Guidance
Chapters’ (May 2016) <hitps://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment_data/
file/626088/cic-12-1333-community-interest-companies-guid-
ance-chapter-1-introduction.pdf> accessed 2 April 2019.

» Benefit Corporation, ‘Benefit Corporations & Certified
B Corps’ <hittps://benefitcorp.net/businesses/benefit-cor-
porations-and-certified-b-corps> accessed 2 April 2019.

» Michelle Cho, ‘Benefit Corporations in the

United States and Community Interest Companies

in the United Kingdom: Does Social Enterprise

Actually Work?” [2017] 37(1) Northwestern

Journal of International Law & Business 149.

69



70

SET UP A NATIONAL PILGRIMAGE FUND

» National Sample Survey Office, Ministry of
Programme, Statistics and Implementation, ‘Domestic
Tourism in India’ (NSS 72nd Round, June 2017)
<http://mospi.nic.in/sites/default/files/publication_re-
ports/nss_rep_580.pdf> accessed 28 March 2019.

» Zeeshan Shaikh, ‘Indians travel 4 times more for
religious reasons than on business, indicates data from
NSSO’ (The Indian Express, 5 September 2017) <https:/
indianexpress.com/article/explained/indians-travel-4-
times-more-for-religious-reasons-than-on-business-indi-
cates-data-from-nsso-4828897/> accessed 4 March 2019.

» Marguerite Robinson and Graham Wright, ‘Mobilising
Savings’ in MicroSave, ‘Savings for the Poor — Need,
Opportunities and Challenges’ <http:/www.microsave.net/
files/pdf/Savings_Booklet.pdf> accessed 4 March 2019.

» Pranav Gupta and Sanjay Kumar, ‘The growing business
of religion in India’ (Livemint, 20 May 2017) <https:/www.
livemint.com/Politics/2Vpslkiaij4RwclgoeKMErL/The-growing-
business-of-religion-in-India.html > accessed 4 March 2019.

MODERNISE THE LAW GOVERNING PRIVATE TRUSTS

» Law Commission (New Zealand), ‘Review of the Law
of Trusts A Trusts Act for New Zealand® (2013) <https:/
www.lawcom.govt.nz/sites/default/files/projectAvailable-
Formats/NZLC%20R130.pdf> accessed 15 March 2018.

» Financial Services and the Treasury Bureau, ‘Detailed
Legislative Proposals on Trust Law Reform Consultation

Paper’, (2012) <https://www.legco.gov.hk/yr11-12/english/panels/

fa/papers/fao402cb1-1397-1-e.pdf> accessed 15 March 2018.
» Law Reform Committee of the Singapore

Academy of Law, ‘Reform of Certain Aspects of

the Trustees Act’, (2003), <https://www.sal.org.sg/
Portals/o/PDF%20Files/Law%20Reform/2003-03%20
-9%20Trustees%20Act.pdf> accessed 15 March 2018.

» Organisation for Economic Co-operation and
Development, ‘Behind the Corporate Veil’ (2001), <hztp:/
www.oecd.org/daf/ca/43703185.pdf> accessed 15 March 2018.

SET UP POLICY INNOVATION LABS

» B. Williamson, ‘Governing methods: Policy
innovation labs, design and data science in the dig-
ital governance of education’ [2015] 47(3) Journal of
Educational Administration and History 251-271.

CREATE A CULTURE OF RISK ASSESSMENT

» Mridula Chari and Vinita Govindrajan, ‘Lethal

dose: Indian farmers are dying because the government
is regulating pesticides poorly’ (Scroll.in, 25 April

2018) <https:/scroll.in/article/875775/lethal-dose-indi-
an-farmers-are-dying-because-the-government-is-reg-
ulating-pesticides-poorly> accessed 27 March 2019.

» Patricia McGettigan, Peter Roderick, Abhay

Kadam, Allyson Pollock, ‘Threats to global antimi-
crobial resistance control: Centrally approved and
unapproved antibiotic formulations sold in India’[2019]
85 British Journal of Clinical Pharmacology 59.

» Lavanya Rajamani, ‘The Precautionary Principle’ in
Shibani Ghosh (ed), Indian Environmental Law: Key
Concepts and Principles (Orient Blackswan 2019).

» Nupur Chowdhury, ‘Environmental risk regulation
and the Indian Supreme Court: an exercise in de-formal-
ization of the law?’ [2014] 17 Journal of Risk Research 61.
» Vidya Venkat, ‘The story of Kudankulam: From 1988 to
2016’ (The Hindu, 10 August 2016) <hitps://www.thehindu.
com/news/national/The-story-of-Kudankulam-From-1988-
to-2016/article14564027.ece> accessed 28 March 2019.

MAKE INDIAN LAWS MACHINE-READABLE

» Phillip Nidhisha, ‘Are Indian Laws Really
‘Open’?’ (Open Knowledge International Blog, 11
July 2017) <https://blog.okfn.org/2017/07/11/are-indi-
an-laws-really-open/> accessed 5 March 2019.

» Press Trust of India, ‘Can’t Find Notification on
State Highways, Not Even on Google: Maharashtra
Govt Tells HC’ (The Indian Express, 9 June 2017)
<https://indianexpress.com/article/india/cant-find-no-
tification-on-state-highways-not-even-on-google-ma-
harashtra-govt-tells-hc/> accessed 5 March 2019.



» Tauberer Joshua, ‘How I changed the law with a GitHub
pull Request’ (ARS Technica, 26 November 2018) <https:/
arstechnica.com/tech-policy/2018/11/how-i-changed-the-
law-with-a-github-pull-request/> accessed 5 March 2019.
» ‘AT4AM: The XML Web Editor Used by Members

of European Parliament’ (Legal Information Institute,

15 August 2013) <https:/blog.law.cornell.edu/vox-
pop/2013/08/15/atq4am-the-xmi-web-editor-used-by-mem-
bers-of-european-parliament/> accessed 5 March 2019.

» Darabi Anoush, ‘New Zealand Explores Machine-
Readable Laws to Transform Government’ <Attps:/
apolitical.co/solution_article/new-zealand-explores-
machine-readable-laws-to-transform-government/>
(Apolitical 11 May 2018) accessed 5 March 2019.

TRANSLATE LAWS INTO REGIONAL LANGUAGES

» Census of India, 2011.

UPGRADE INDIA'S SPECIAL MARRIAGE LAW

» Kameshwar Choudhary, ‘Anatomy of the Special
Marriage Act’, [1991] 26(52) Economic and Political Weekly.
» V. Venkatesan, ‘Inconsistencies in Special Marriage Act’,
(Frontline, 6 September 2013) <https:/frontline.thehindu.
com/cover-story/inconsistencies-in-special-marriage-act/arti-
cle5037686.ece> accessed 5 March 2019.

» Coomi Kapoor, ‘The trials of ‘court marriages’ in India’,
(Indian Express, 25 May 2009) <https:/indianexpress.com/ar-
ticle/opinion/web-edits/the-trials-of-court-marriages-in-india/>
accessed 5 March 2019.

» Jibby Kattakayam, ‘Special Marriage Act provisions that
mandates public display of marriage notices and soliciting
objections from public must go’, (Times of India, 25 July
2018) <hitps:/timesofindia.indiatimes.com/blogs/jibber-jabber/
special-marriage-act-provisions-that-mandate-public-display-
of-marriage-notices-and-soliciting-objections-from-public-
must-go/> accessed 5 March 2019.

ELIMINATE DISCRIMINATION AGAINST
PERSONS WITH DISABILITIES

» V. Surendra Mohan v Union of India (2019) 1 SCALE 621.

TOWARDS THE RULE OF LAW

IMPLEMENT A SUBSTANTIVE RIGHT

TO INCLUSIVE EDUCATION

» Prachi Salve and Swagata Yadavar, ‘Why 12.1
Million (45%) Indians With Special needs Are Illiterate’
(IndiaSpend, 5 April 2017), <https://archive.indiaspend.
com/cover-story/why-12-1-million-45-indians-with-special-
needs-are-illiterate-36503> accessed 20 March 2019.

ENACT A LAW FOR PRE-LEGISLATIVE

CONSULTATION AND ENGAGEMENT

» Ministry of Law and Justice, ‘Pre legislative con-
sultation Policy’, < hitp./legislative.gov.in/documents/
pre-legislative-consultation-policy> accessed 14 March 2019.

REGULATE THE IMPACT OF ALGORITHMIC BIAS

» House of Commons, Science and Technology
Committee, ‘Fourth Report of Session’ (2018), <https://
publications.parliament.uk/pa/cm201719/cmselect/
cmsctech/351/351.pdf> accessed 15 March 2019.

» Batya Friedman and Helen Nissenbaum,

‘Bias in Computer Systems’ [1996] ACM

Transactions on Information Systems 330.

» ACM US Public Policy Council, ‘Statement on
Algorithmic Transparency and Accountability’

(2017) <http://www.acm.org/binaries/content/
assets/public-policy/2017_usacm_statement_al-
gorithms.pdf> accessed 5 March 2019.

» Randy Rieland, ‘Artificial Intelligence Is now Used
to Predict Crime But is it Biased?’, (Smithsonian, 5
March 2018) <https:/www.smithsonianmag.com/inno-
vation/artificial-intelligence-is-now-used-predict-crime-
is-it-biased-180968337/> accessed 12 March 2019.

» Vyacheslav Polonski, ‘Mitigating algorithmic

bias in predictive justice: 4 design principles for

Al fairness’ (Medium, 23 November 2018) <https:/
towardsdatascience.com/mitigating-algorithmic-bias-in-pre-
dictive-justice-ux-design-principles-for-ai-fairness-ma-
chine-learning-d2227ce28099> accessed 10 March 2019.

71









VIDHI

Centre for Legal Policy

vidhilegalpolicy.in

vclp@vidhilegalpolicy.in
LinkedIn.com/Vidhi Centre for Legal Policy
facebook.com/vidhilegalpolicy

twitter.com/@vidhi_india









