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Foreword

Justice Sharad Arvind Bobde
Chief Justice of India

In Sanskrit, there is a phrase “TH Ted AT Fd@’—a little bit for oneself, ev
erything for society. The coronavirus pandemic has reaffirmed the wisdom under:
lying this phrase. This epochal event has demonstrated that as individuals we are
trifling in comparison to the forces of nature. It is only through our resilience and
discipline as families, neighbourhoods, cities, countries and the world itself, that
we can collectively overcome our common tribulations. ‘

It is this spirit of collective reform that | find pervades through this book. There
is little doubt about the fact that the coronavirus pandemic has forced everyone
to look inwards into the changes that are needed to restore, renew and reinvigo-
rate ourselves. It is no different for law and governance institutions in India. At the
Supreme Court, we have been successfully operating virtual courts through the
pandemic. Several High Courts have done the same. Some of these changes would
have been unthinkable six months ago. But they have been implemented and are
now providing access to justice to our countrymen and women in these trying times.

These changes are only the tip of the iceberg. It is inevitable that more reforms
will follow. This book, with its careful research, suggests structural changes to the
law and governance frameworks in India. The suggested reforms aim to strengthen
public health systems, protect the vulnerable, make governance smart, kick-start
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the economy and think digital first. Each of these reform suggestions deserve close
consideration of the concerned ministries of the Government of India and State
Governments.

Particularly at this time, we have to find a way to quickly and efficiently settle
disputes that will arise. Compulsory mediation and other forms of online dispute
resolution are the need of the hour and, therefore, must be explored so that India
- can be at the vanguard of global advancements in this regard. To facilitate this, the
need to make internet coverage 100% and bring in relevant legislative changes
‘ hardly requires any debate. This book contains some useful and well-researched
‘recommendations in this regard.

Just over acentury back, in 1918, as the Spanish flu was ravaging India, in Kheda
district of Gujarat, which was suffering from a near-famine, Mahatma Gandhi be-
gan a satyagraha with Sardar Vallabhbhai Patel and others to suspend the revenue
assessment for that year. The Mahatma demonstrated how to channel one’s inner
strength for the collective good. It is time for all of us, a century later, to follow his
xample. | commend Vidhi for its efforts in this direction.



Introduction

Sumit Bose
Chairman, Board of Directors

The COVID-19 pandemic has exposed and compounded the deep-rooted inequalit
in our society. It has led to a trifecta of a health emergency, an unimaginable hu
manitarian crisis and an unprecedented economic fallout. It is imperative that we
recognise these and respond effectively through thoughtful and empathic laws and
policy decisions which places the most vulnerable and marginalised at the forefront
There is a tendency in all of us to want to ‘return to normalcy’, but perhaps we are
instead seeing a ‘new normal’ arise. This is as an opportunity to examine the struc
tural reasons that have exacerbated the hollowness of the rights and freedoms of
the marginalised citizenry and attempt to address these at the core. Prof. Frank M.
Snowden says that “epidemics are a mirror for humanity, reflecting the moral re-
lationships that people have toward one other”. It forces us to question our prior-
ities, lifestyle and privileges. In this case, while the dark side of our society stands
completely exposed, it has also brought attention to the everyday heroes who are
otherwise unrecognised.
Based on its stellar research and analysis, the researchers of Vidhi Centre for
Legal Policy in its briefing book for the year 2020 suggests 25 legal reforms that
must be carried out to equip our institutions to face crises such as the pandemic
and address the socio-economic challenges that have been thrown up. In order to
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build a more resilient and equitable India, Vidhi has identified five core areas of re-
form and has made recommendations to strengthen existing systems, create new
frameworks where these are missing or falling short, raise resources for emergencies
and adopt sustainable practices during and post the pandemic. The suggested legal
reforms are accompanied by implementation strategies. All levels of government,
central, state and local bodies and all citizens have a stake in the changes proposed.

Pandemics have shaped history and facilitated large-scale changes in laws, policies,
politics and social order. The Black Plague caused a paradigm shift in the previously
rigid feudal European society. The abysmal handling of the 1918 flu pandemic by
the British in India had a significant influence on India’s freedom movement. The
COVID-19 pandemic has given us the time to pause and think. The need of the hour
is for each of us to contribute and raise the level of public discourse to offer mean-
ingful and actionable ideas. After all, it is We the People who are at the core of it all.
Ideas change the world.
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Draft
a Public Health
Emergency Preparedness
and Response Law

ATTENTION:
Ministry of Health and Family Welfare
Departments of Health, State Governments
Departments of Medical Education, State Governments

PROBLEM  Expertshave,forthepast 2005 (DMA). Unfortunately, neither of

decade and more, warned
of the looming threat of what may be
called an age of pandemics, owing in part
to globalisation, urbanisation, and climate
change. According to the World Health
Organization, as of 2017, India had at-
tained most core capacities under the
International Health Regulations, 2005
in relation to public health emergencies
(PHEs). Despite this, the COVID-19 pan-
demic appears to have caught India off-
guard, prompting an ad-hoc response and
stretching available legal provisions to
authorise improvised executive action.
The laws employed in the ongoing cri-
sis are the Epidemic Diseases Act, 1897
(EDA) and the Disaster Management Act,
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these constitutes an effective legal frame:
work for PHE preparedness and response.
Although the EDA principally empowers
states to take action necessary to contain
an outbreak, some state regulations under:
the Act have ceded control by treating
Central Government advisories as binding
directions under the EDA. In turn, the Cen-
tral Government, which, under the EDA,
has powers restricted to the inspection
and detention of vessels and passengers
at ports, has relied on the DMA to issue
directions that are much wider in scope,
ranging from mass containment measures
to price controls for testing in private
laboratories. However, it is clear from the
scheme of the DMA that it contemplates



natural and man-made disasters and not
disease outbreaks or PHEs.

In what is presumably an attempt to
update the EDA, the Public Health (Pre-
vention, Control and Management of Ep-
idemics, Bio-terrorism and Disasters)
~ Bill, 2017, also falls prey to the flawed
approach of heavy-handed policing pro-
‘ visions, while failing to define the roles
“and functions of government, ensure the
protection of patient rights, and institute
swift and accessible dispute resolution
processes.

An effective legal framework goes to-
wards ensuring that PHE preparedness
and response plans stand independent of
political and economic fluctuations. The
absence of a strong public health system
and PHE legislationin India has resulted
in extreme containment measures and
coordination and communication fail-
ures, leading to large-scale displacement
of migrant workers, inadequate supply
of protective equipment to healthcare
workers, misuse of police power, and pa-
tients absconding from isolation facilities.

jSOLUTION A clear and decisive le-

gal framework, delin-
eating the rights and duties of various
stakeholders needs to be put in place
to facilitate an effective PHE response.
Such a response ought to empower the
government to manage the PHE, while
safeguarding patient rights and reducing
friction between the various organs and
levels of state machinery.

IMPLEMENTATION

= Enact a central Public Health Emer-
gency Law that:
= delineates the powers and functions
of the various levels of government
= establishes a clear PHE communica-
tion and command structure
= defines and categorises PHEs and
creates a mechanism to modify the
PHE response accordingly
= defines the scope and limits of gov-
ernmental powers
= safeguards the rights of individuals
= Empower states to create rules and
PHE response plans appropriate to
their needs
= Dedicate a component of the health
budget for PHE preparedness.



Guarantee
the Occupational
Health and Safety of
Healthcare Workers

ATTENTION:
Ministry of Labour and Employment
Departments of Labour and Employment, State Governments
Departments of Health, State Governments

PROBLEM In the battle against the
Covid-19 pandemic, the
lack of Personal Protective Equipment
(PPE) for healthcare workers has itself
turned into a significant public health
risk. While the lack of PPE has often been
highlighted, it is the incidents of violence
against healthcare workers that have
received the most attention. To address
this, the Central government passed an
ordinance amending the Epidemics Dis-
eases Act, 1897 to make violence against
healthcare workers during an epidemic a
cognizable and non-bailable offence with
enhanced punishment.

This is an understandable political re-
sponse. Butitisinadequate in protecting
health workers from the gamut of obsta-
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cles that they face. As far as the issue of
violence itself is concerned, the ordinance
protects healthcare workers only during
an epidemic, although it is clearly a sys-
temic problem that exists outside of the
current situation. It also fails to recognise
that violence in healthcare settings can-
not be deterred by criminal punishment
alone, but needs more structural reforms.

More importantly, other critical facets
of occupational health and safety such
as the mental well-being of healthcare
workers (exacerbated during this time),
clean and hygienic workplaces, quaran-
tine facilities for healthcare workers who
have direct contact with patients, and an
adequate supply of PPEs remain unad-
dressed. This is because there is no legal




framework to guarantee occupational
health and safety for healthcare workers,
unlike other sectors.

The Government of India introduced
the Occupational Safety, Health and
Working Conditions Code, 2019 (Code)
in Parliament last year. The Code attempts
to consolidate and amend thirteen differ-
ent laws that regulate the occupational
health and safety of persons employed
in an establishment. It provides a broad
legislative framework under which occu-
pational safety standards can be framed
for different sectors. Though an establish-
ment under the Code includes all plac-
es with ten or more employed workers
where any industry, trade, business, man-
ufacture or occupationis carried on, it is
unclear whether it extends to healthcare
establishments.
SOLUTION Healthcare workers
must have a dedicated
occupational health and safety framework.
The International Labour Organisation
mandates that all member nations shall
establish a national system for occupa-
tional safety and health, which shall in-
clude laws and regulations as well as an
authority responsible for occupational
health and safety. While the re-hauling of
the occupational health and safety frame-
work by the Code is a step in the right
direction, its application to the health
sector is the need of the hour to ensure
safe working conditions for healthcare
workers and to provide protection from
occupational hazards likely to cause death
or serious physical or mental harm. This
is the least we can do for our frontline
health workers.

IMPLEMENTATION

= Extend the applicability of the Code to
healthcare establishments.

= Ensure representation for healthcare
workers on National and State Occu-
pational Safety and Health Advisory
Boards proposed to be established un-
der the Code.

= |ssue enforceable occupational safety
standards for the health sector under
the Code once it is enacted.

= Update requirements for healthcare
establishments under other laws and
schemes to reflect these standards.
This includes updating the Indian Pub-
lic Health Standards, which set norms
for healthcare establishments under
the National Health Mission as well as
standards under the National Board for
Accreditation of Hospitals and Health-
care Providers and the Clinical Estab-
lishments (Registration and Regulation)
Act, 2010.



Reinvigorate
the Practice of
Clinical Ethics

ATTENTION:
Ministry of Health and Family Welfare

Clinical practice can be

this is the core of clinical ethics.

an ethical minefield for
healthcare professionals. Difficult de-
cisions must be taken on a daily basis.
In India, these decisions are made even
more difficult because of the chronic scar-
city of public health services and the un-
affordability of private healthcare for
a significant section of the population.
Should doctors allow the withdrawal
of life-sustaining treatment when they
know that the patient has refused it for
financial reasons? Should they even offer
expensive treatment options to those for
whom it might be an economic burden?
What about treatment demanded by a
patient that the doctor believes will not
be beneficial? Resolving problems like
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The Covid-19 pandemic has sharpened
such dilemmas. Doctors the world over
are preparing to ration limited supplies
of life-saving equipment and attempting
to balance their duty of care to patients
against the risk to their own lives. India,
however, does not have any clinical ethics
guidelines to help doctors in these sce-
narios. The World Health Organisation
checklist for pandemic influenza risk and
impact management lists as an essential
component, the establishment of ethics
committees that can advise on pandem-
ic preparedness and response. India’s
draft Action Plan (developed to manage
A H1N1) does not address any ethical
issues at all, leave alone create special-



ised ethics committees. The absence of
ethical guidance is an added source of
stress for healthcare professionals who
are already under a great degree of strain,
and who are not equipped to deal with
hard, ethical questions. Their inability
to tackle clinical ethics dilemmas dimin-
ishes public confidence in them and can
ultimately be a factor in provoking vio-
lence in healthcare settings.

Studies conducted in India to test
the level of awareness of clinical ethics
among healthcare professionals reveal
poor training. In one study conducted
at a government hospital in Chennai, 40
percent of the professionals surveyed
could not name a single clinical ethical
principle. Although new changes to the
medical curriculum have introduced ethics
competencies, there is still no proactive
thinking about clinical ethics issues. The
ethics regulations of the Indian Medical
Council focus primarily on professional
misconduct and have not been updated
since 2002 to account for the latest med-
ico-legal developments such as arecent
Supreme Court judgment on the with-
holding and withdrawal of life-sustaining
treatment. While the Indian Council of
Medical Research has adedicated Bioeth-
ics Unit, it focuses primarily on biomedical
research ethics and has published little
guidance related to clinical ethics.
SOLUTION  Healthcare professionals
in India should receive
clinical ethics support in their daily prac-
tice. The need for such support, which is
distinct from that provided by research
ethics committees, has been acknowl-
edged in other countries. This support

should be two-fold—first, in the form of
authoritative guidance that is mindful of
therealities of the Indian health system;
second, through the provision of indi-
vidual decision-making support within
healthcare establishments by an inter-
disciplinary group of experts trained in
clinical ethics.

IMPLEMENTATION

= Establish a dedicated Clinical Ethics
Unit within the Indian Council of Medi-
cal Research that can conduct research
on, and issue guidance on clinical eth-
ics issues.

= Educate healthcare professionals re-
garding guidance issued by this Unit
through coordination with the Ethics
and Medical Registration Board of the
National Medical Commission, once it
is constituted.

= Develop guidelines for the provision of
different kinds of clinical ethics support
services, such as consultations with
healthcare teams, facilitating shared
decision-making between patients and
healthcare professionals, conducting
audits of clinical practices.

= |dentify tertiary care hospitals in the
public and private sector that are likely
to benefit from clinical ethics support
services and assist them in setting up
clinical ethics committees.

= Gradually introduce standards relat-
ed to clinical ethics support services
as requirements for the accreditation
or registration of select categories of
healthcare establishments.
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Make
Patient Rights
Effective

ATTENTION:
Ministry of Health and Family Welfare
Departments of Health, State Governments

PROBLEM  During a pandemic, pa-
tient rights, which draw
heavily on autonomy, can conflict with
public health interests. For instance,
compulsory isolation is antithetical to
the notion of informed consent. While
restrictions like this might be necessary
in public health emergencies, it is vital
that other patient rights continue to be
respected if trust in the doctor-patient
relationship and the health system is to
be maintained.

There have been serious erosions of
this trust during the COVID-19 pandemic.
Patients have had medicines thrown at
them, been refused admission without a
COVID-19test,beenslapped with inflated
bills, and made to run from pillar to post

10

hunting for beds. Hospitals have failed
to display treatment charges, denied ad
mission to persons in need of emergency
treatment, and discriminated against Mus:
lim patients. These actions are in breach:
of the Patient Rights’ Charter drawn up by
the National Human Rights Commission
and partially endorsed by the Ministry of
Health and Family Welfare. The original
version of the Charter lists 17 patient
rights, including the rights to dignity and
non-discrimination, quality care, access
to records and emergency medical care,
the availability of alternative treatment
options, and the right to seek redressal.

Some of the obligations created by
these rights, especially in relation to con-
fidentiality, informed consent and clinical



research are already binding through com-
mon law or regulation. However, most of
the otherslack teeth. As aresult, avariety
of enforcement tools has been deployed
during the course of the pandemic, from
criminal complaints to threats to cancel-
ling the registration of healthcare estab-
lishments to inquiries by authorities like
state health secretaries, chief medical
officers and district magistrates (with all
three ordering separate inquiries in one
case). These are of limited effectiveness—
the rights in the Charter have not been
incorporated into standards that must be
observed by healthcare establishments,
and the Charter itself has no legal backing.
Evenwhen these rights can be enforced,
the remedies are unimaginative and inap-
propriate. Suspending a hospital’s licence,
evenoutside a pandemic, impedes access
to health. Criminal action is too slow to
have any real deterrent value. And as the
relatives of a pregnant woman who died
after being refused admission by hospi-
tals in Noida and Ghaziabad remarked,
‘A penalty on hospitals is not justice. Giv-
ing the family a monetary compensation
is not the remedy. A patient should get
admitted in a hospital and get treatment.
SOLUTION  Patient rights are only
effective if they prompt
behavioural change among healthcare
workers and trigger systemic change in
the functioning of healthcare establish-
ments. Criminal prosecution or action
under the Consumer Protection Act or
a regulatory fine does not necessarily
compel establishments to acknowledge
their mistakes, audit their internal pro-
cesses, and take action to correct them.

To fill this gap, other countries, especially
Scandinavia, have used the office of an
Ombudsman. An Ombudsman does not
usually award compensation or take penal
action against healthcare establishments,
but acts as a facilitator to help patients
enforce their rights, whether this is by
demanding a formal apology from the es-
tablishment or requiring it to take steps
toimprove safety and quality for patients
who might come after.

In addition to existing internal griev-
ance redressal processes at individual
establishments, India should create the
office of the Health Ombudsman to op-
erate at the central, state and district
levels and to oversee health functions
corresponding to these different levels of
government. For example,an Ombudsman
at the central level might respond to pa-
tient rights violations in a national clinical
trial, a state Ombudsman could investi-
gate budgetary allocations to healthcare,
while a district Ombudsman would hold
inquiries at individual hospitals.

IMPLEMENTATION

= Codify existing patient rights through
a central law that also establishes the
office of the Ombudsman.

= Introduce patient rights modules in
healthcare curricula.

= Require hospitals to demonstrate that
they have processesin place to protect
patient rights as a pre-condition to reg-
istration and accreditation.
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Create
a Model Public
Health Administrative
Architecture for States

ATTENTION:
Ministry of Health and Family Welfare
Departments of Health, State Governments
National and State Health Systems Resource Centres

Kerala’s robust health-
care system has served
it well during the COVID-19 pandemic.
It ranked first on the Niti Aayog’s Health
Index-2018, which compared health out-
comes and systems across states. The In-
dex assessed some facets of ‘governance’
and ‘key inputs and processes’, using sev-
eralindicators, such as the proportion of
functioning healthcare facilities against
required norms and the completeness
of the Integrated Disease Surveillance
Programme. Although it is difficult to
compare the responses of different states
to the pandemic, it is evident that the
quality of public health administration(s)
(‘PHA) has a bearing on the effectiveness
of their responses. The National Health
Systems Resource Centre identifies de-

PROBLEM
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centralisation, integration and conver
gence being three prominent challenges
to strengthening PHA. Even as the 74th
Amendment to the Constitution nudg-
es states to delegate public health and
sanitation functions, states in India have
undertaken limited decentralisation. For
instance, in Karnataka, urban local bodies
have the statutory responsibility for the
management of public health. However,
owing to the multiplicity of state/central
level authorities contributing towards the
management of epidemics in the district,
it is the Deputy Commissioners (‘DC”)
and her officers, who become the people
‘truly incharge’ Inthe absence of a defined
process for coordination and management
during epidemics, containment becomes
individual/DC specific. This points to a




need for well-defined coordination pro-
cesses for seamlessness in PHA.

Outside of an epidemic, public health
outcomes may be adversely affected by
alack of inter-sectoral coordination. This
has been observed in relation to mater-
nal health in Gujarat and with respect to
child nutrition.

A similar lack of convergence is seen
in the operation of multiple public health
schemes and programmes, sometimes
challenging the individual state capacity
to monitor their outcomes. Evenin states
where the policy design is imaginative of
such convergences, gaps in implementa-
tion are observed due to ‘limited super-
visory mechanisms’.

Poor PHA has a direct impact on the
right to health. The higher judiciary has
repeatedly recognised the implementa-
tion failures of health schemes as viola-
tions of the right to health under Article
21 of the Constitution, whether in rela-
tion to maternal care, healthcare for the
elderly or primary healthcare in general.
Although Indian Public Health Standards
under the National Health Mission set
basic norms for healthcare delivery, they
are specific to particular institutions like
community health centres and district
hospitals. They are not system-related
governance norms and do not have any
legal backing.
SOLUTION  The right to health re-
quires states to create
a PHA that respects good governance
principles by furthering accountability,
transparency, non-discrimination and
public participation. This requires a legal
framework that can define the powers

and functions of public health officials
and coordinate the activities of differ-
ent levels and branches of government.
While public health is a state subject,
given the centralised nature of key health
missions and programmes, the central gov-
ernment should lead in setting minimum
governance standards for PHA, which
can then be adopted through state-lev-
el legislation with modifications. States
may create a nodal agency to administer
such legislation, accounting for the need
to reduce fragmentation in healthcare
delivery, while recognising that the right
to health also includes its underlying de-
terminants like nutrition and sanitation.

IMPLEMENTATION

= Develop good governance indicators
and audit all schemes related to public
health on this basis, using the National
Health Systems Resource Centre.

= Draft a model, rights-based public
health law that sets enforceable, sys-
tem-based standards for public health
administration and establishes a nodal
agency to ensure observance of these
standards. The nodal agency should also
promote and supervise inter-sectoral
coordination at all levels through appro-
priate mechanisms. The nodal agency
should comprise health experts as well
asrepresentatives of sectors related to
the underlying determinants of health.

= Build the capacity of public health offi-
cials to adhere to and implement good
governance standards.
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Create
a National Wildlife
Protection Authority

ATTENTION:
Ministry of Environment, Forest and Climate Change

PROBLEM  Theconservation of wild-
life in its habitat has as-
sumed greater importance because of
COVID-19. Studies indicate that 60% of
Emerging Infectious Diseases (COVID-19,
HIV, Ebola) affecting humans are zoo-
notic, with approximately 72% of them
originating in wildlife.

Territorial Forests (TFs) are crucial to
wildlife conservation. They harbour nearly
all of India’s 36 endemic mammals. They
are important connectors with the more
strongly guarded but scattered network
of Protected Areas (PAs) across the coun-
try. At the same time, TFs are also one of
the most human-dominated wildlife ar-
eas, prone to heightened human-wildlife
conflict and poaching.
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Despite their ecological importance,
TFs remain neglected under India’s patch
work of laws. The Wildlife Protection
Act, 1972 (WPA) has limited applicability:
to TFs. Wildlife habitats within TFs are
not strongly protected. Except for the
National Tiger Conservation Authority
(NTCA), which protects tiger reserves, it
is unusual for agencies under the WPA to
intervene in wildlife habitat protection
insuch areas. Thisis in contrast with PAs,
which are specifically designated under
the WPA. Any activity involving the use
of PAs requires the prior recommenda-
tion of the National and State Boards of
Wildlife (SBWL/NBWL).

Further, bodies like the Wildlife Crime
Control Bureau (WCCB) cannot exercise



independent authority to curb poachingin
TFs, but are reliant instead on state forest
officers. Other bodies like the National
Biodiversity Authority and State Biodi-
versity Boards under the Biodiversity Act,
2002, and the National and State Boards
of Wildlife are advisory in nature and lack
teeth to take measures to protect TFs.
The standard approach to wildlife con-
servation in India focuses on saving par-
ticular species from extinction, using the
tool of PAs. PAs now exist as forest is-
lands in a mosaic of human settlements.
Ironically, strong protection within PAs
has meant that the wildlife populations
in these areas have flourished so much
that the carrying capacity of these ar-
eas has been exceeded, consequently
forcing wildlife to move beyond their ad-
ministrative boundaries. This makes the
protection of habitats outside PAs even
more important.
SOLUTION  The future of wildlife
conservationin India de-
pends on how well governments are able
to manage TFs. This requires a systemat-
ic and scientific approach and sufficient
resources. The working plans of all TF
divisions in India should compulsorily in-
clude wildlife conservation plans, efficient
monitoring mechanisms and measures for
mitigating human-wildlife conflicts. Such
comprehensive management requires an
expert body that can assume primary re-
sponsibility for the protection of wildlife
habitats, and advise governments on all
matters related to wildlife management
and human-wildlife interaction.

IMPLEMENTATION

= Establish a ‘National Wildlife Protec-
tion Authority’ (NWPA) under the WPA,
with powers similar to the NTCA, but
with wider jurisdiction for the protec-
tion of all scheduled wildlife species
and their habitats, irrespective of the
ownership of land. The NWPA should
have at least 10 regional headquarters
representing each biogeographic zone.

= Bringall wildlife-related departments
and agencies (including the NTCA, the
NBWL and the WCCB) under the au-
thority of the NWPA.

= Confer appellate jurisdiction on the
NWPA regarding decisions taken by the
National and State Boards of Wildlife.

= Confer powers on the NWPA to ap-
prove working plans and other man-
agement activities proposed by forest
divisions. The NWPA must ensure their
compatibility with regional wildlife re-
quirements, prevent ecologically un-
sustainable land use, frame guidelines,
facilitate research, organise the training
of frontline staff in the management
of human-wildlife interaction and fa-
cilitate community-driven conserva-
tion efforts.

17



Restructure
India’s Labour
Law Framework

ATTENTION:
Ministry of Labour and Employment
Departments of Labour and Employment, State Government

PROBLEM The COVID-19 pandem- hasresulted in several State governments

ic has demonstrated the
failures of India’s labour law framework.
Despite having an extensive network of
legislation intended to protect the rights
of workers, there has been little tonore-
lief in the form of job security or economic
buffers in these times of uncertainty. In
an effort to contain the infection, there
have been wholesale closures of facto-
ries, industries and workplaces. Despite
clear government advisories requesting
the retention of contractual workers, al-
lowing sick leave, and payment of full
wages; employers have still proceeded
with retrenchment orders, resulting in
one in four Indians being unemployed.
The gradual relaxation of the lockdown
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suspending labour laws for a few years.
This has been done in the hope of attract:
ing capital investments and reducing the
socio-economic unrest associated with
widespread unemployment. This is a knee-
jerk response. Its constitutional sound-
ness and economic efficacy in attracting
long term capital and reducing unem-
ployment has not yet been established.

Before suspending the existing labour
law framework, governments should ques-
tion whether and how aflexible labour re-
gime would incentivise additional capital
investment, creating more employment.

SOLUTION  Empirically, it has been

demonstrated that flex-



ibility in labour laws has no correlation
with capital investments which create jobs.

does not appear to have a significant im-
pact onunemployment rates. Conversely,
there is evidence that a well-protected
and productive workforce triggers cap-
ital inflows into new industries. In India,
workplace protection has beenthrougha
network of government enforced-rights
rather than by empowering labour collec-
tives. The focus has been on acompliance
framework, which has suffered from a
lack of implementation.

Substantive changes are required to
refocus the regulatory lens from strin-
gent employer compliances in workplace
infrastructure to empowering labour col-
lectives and allowing them to negotiate
for their wages and working conditions
inafair, flexible, and transparent manner.
This could have the effect of allowing
both employers and workers to engage
tore-calibrate their terms of workin line
with existing economic conditions in a
manner best suited to both parties. Bet-
ter working conditions, job security and
a guarantee of wages would incentivise
Indian workers to return to core manu-
facturing regions and thus provide the
necessary long-term safety net, not just
in times of crises, but also during busi-
ness-as-usual.

IMPLEMENTATION

= Amend the four labour codes to facili-
tate free and fair negotiations between
investors and labour collectives - thus
spurring the creation of humane jobs.
These amendments should aim to in-
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centivise investors to establish new
factories.

Simply diluting or removing worker rights = The manner of drafting such amend-

ments should align with India’s interna-
tional labour law obligations. Particular-
ly, India should comply with Convention

144 (Tripartite Consultation) and in-
volve all three stakeholders (govern-
ments, employers, and employees) in

framing changes to the existing labour
regulation.

While the exact contours of the re-
structured legislation will depend on

the results of the tripartite consulta-
tion, certain principles such as repre-
sentative labour collectives, collective

bargaining and equitable treatment of

employers and employees could form

the foundation of the changes.



Devise
Legal Protections for
App-Based Workers

ATTENTION:
Ministry of Labour and Employment.
Departments of Labour and Employment, State Governments

PROBLEM The COVID-19 pandemic
has highlighted the sig-
nificance of app-based workers in main-
taining stability and supply of essential
goods and services in the wake of lock-
downs inurban centres. However, the law
does not appear to protect them as such.
Employers of app-based workers claim
immunity from labour law obligations
because these platforms are legally struc-
tured as aggregators and intermediaries.
Their contract-based relationship with
app-based workers does not fit within
traditional definitions of employment,
and the disaggregated nature of app-
based work makes collective bargaining
with platforms difficult. As a result, tra-
ditional labour law in India, which exists
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as a dispersed set of statutes, has not
been applied to most platforms. The new
Labour Codes proposed in 2019, which
are intended to simplify labour law in
India, have also left out safeguards re
lated to occupational safety, health and
wage protection for this class of workers.
Where they have been acknowledged,
the protections are vague and do not
offer any immediate solutions or tangi-
ble protections.

SOLUTION A distinct blueprint of
legal measures to ef-
fectively improve the conditions of app-
based workers is urgently required. It is
imperative that interventions cater to

the distinct nature of app-based work,



including ensuring autonomy for workers
throughincreased transparency regarding
fees earned and ability to choose work. At
the same time, it should clarify minimum
obligations of platforms towards enhanc-
ing worker welfare, especially concern-
ing health, safety and skill development.

The draft Labour Code on Social Secu-
rity, 2019 is the first to recognise labour
protections for ‘gig workers’ and ‘plat-
form workers’. It provides the Central
Government with the discretionto create
a social security fund specifically for gig
and platform workers, and devise social
security schemes specifically tailored
to such workers, such as those covering
insurance, health and maternity benefits.
Inthis regard, it is necessary that the dis-
cretionary power to devise these schemes
is converted to a mandatory obligation.
Further, these schemes ought to prescribe
the extent of specific benefits such as pen-
sions, provident funds, employees’ state
insurance and health and maternity ben-
efits that apply to them. While the Draft
Codeis currently under considerationin
the Lok Sabha, it should be amended to
provide concrete protections and clarify
these requirements. Additionally, these
schemes must ensure adequate health
insurance covers considering the height-
ened exposure to COVID-19 for last-mile
workers, and the responsibility of the
platforms in providing these.

The other Codes covering occupational
safety standards, minimum wage regula-
tion and protecting workers’ right to col-
lective bargaining must similarly provide
protections to app-based workers through
protections tailored to the unique nature
of their work.

The draft Industrial Relations Code
should be revised to include protections
for interest groups and other workers
collectives for app-based workers. The
newly enacted Code on Wages, 2019
should be amended to provide principles
for platforms to set internal standards
for minimum fees per task, and mandate
disclosure of fee payment structures and
incentive programs for app-based work-
ers. Finally, platforms should be placed
under actionable legal duties to comply
with safety and health standards such
as provision of safety and hygiene kits
through suitable amendments under the
draft Occupational Safety, Health and
Working Conditions Code, 2019.

IMPLEMENTATION:

= The legal protections to app-based
workers under the proposed Code on
Social Security 2019 should be effec-
tuated by prescribing specific protec-
tions that will be applicable to platform
workers and enacting schemes under
this code as soon as possible.

= The proposed Labour Codes on Indus-
trial Relations, and Occupational Safety,
Health and Working Conditions and the
newly enacted Code on Wages 2019
should be amended to suitably recog-
nise app-based workers and provide
appropriate legal protections for them.
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Make
Digital Education
Inclusive

ATTENTION:
Ministry of Human Resource Development
Ministry of Social Justice and Empowerment
Departments of Education, State Governments
Departments of Social Welfare, State Governments
Disability Commissioners

Education models and

up effective mechanisms to provide ac

regular classes are rap-
idly shifting to digital modes, especially
during COVID 19. Learners with disabili-
ties, constituting a population of about 40
lakhsin the age group of 5-19 years (Cen-
sus 2011), have beendisproportionately
impacted by this disruption. Although the
central government recently announced
that the PM E-Vidya platform will have
adedicated education channel for learn-
ers with visual and hearing impairment,
there is no public information that ad-
dresses how digital education, including
online classroom teaching, will generally
be made accessible. This lack of informa-
tionrecently forced law students tofile a
petition to direct the government to set
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cessible educational material to learners
with disabilities.

Access to technology can assist per
sons with disabilities in getting better
educational, socio-cultural and economic
opportunities. Making digital education
accessible, both from the perspective of
infrastructure and design, is a binding
international and domestic legal obli-
gation. Article 9 of the Convention on
the Rights of Persons with Disabilities
requires states to ensure that persons
with disabilities can access information,
communication and technology (“ICT”)
systems. Section 42 of the Rights of Per-
sons with Disabilities Act, 2016 directs
governments to ensure that all content




availablein audio, print or electronic me-
diais in an accessible format.

However, the extent to which this ob-
ligation is being implemented is unclear.
Although there are programmes to extend
the reach of ICT in general (an example
of this is the USO Fund on enabling ICT
accessibility inrural areas), there is very
little data regarding their use by persons
with disabilities.

In any case, the manner in which dig-
ital education is being made accessible
is outdated and uncoordinated. In 2012,
the Ministry of Human Resources De-
velopment (MHRD) published a National
Policy for ICT in School Education, which
is silent on universal design principles
for digital education and does not re-
fer to the most up-to-date Web Content
Accessibility Guidelines (“WCAG 2.0”)
that were released in 2018. The MHRD
Policy itself does not find any mention
in the set of recommendations released
by the Telecom Regulatory Authority
of India (“TRAI”) in 2018 on Making ICT
Accessible for Persons with Disabilities.
Moreover, the inter-ministerial steering
committee proposed to be set up under
the TRAI recommendations does not in-
clude the MHRD, indicating that the ques-
tion of accessibility of digital education
is being addressed in silos.

Most telling of this fragmentation is
the fact that the Right of Children to Free
and Compulsory Education Act, 2009
(“RTE Act”) itself provides norms and
standards only for physical infrastructure
in schools. The Schedule to the RTE Act
simply states that teaching and learning
equipment will be provided to each class
asrequired, without considering that such

equipment might have to be digital, and if
digital, that it must be inclusive.

SOLUTION  There should be a coor-

dinated approach to in-
clusive education that makes universal
accessibility norms an integral part of
the content creation process rather than
a supplementary exercise.

The MHRD should coordinate with the
Ministry of Electronics and IT and the
Department of Empowerment of Persons
with Disability to devise standardised
guidelines for digital education infrastruc-
ture for learners with disabilities that are
in accordance with the Rights of Persons
with Disabilities Act.

These guidelines should then be made
mandatory for all ICT service providers
of education.

IMPLEMENTATION

= Make all government websites acces-
sible for persons with disabilities in
accordance with the 2018 TRAI rec-
ommendations.

= Review and update the National Policy
for ICT in School Education as part of a
larger exercise to develop comprehen-
sive guidelines on the accessibility of
digital education.

= Amend the Schedule to the RTE Act to
include norms and standards on inclu-
sive digital education that are applica-
ble to schools.

= Notify accessibility standards for ICT
in education under section 40 of the
Rights of Persons with Disabilities Act.
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Facilitate
Domestic Violence
Complaints

ATTENTION:
Ministry of Women and Child Development
Departments of Women and Child Development, State Governments

PROBLEM  Severerestrictionsonthe
movement of people, im-
posed as a response to the COVID-19
pandemic, has made women in abusive
relationships increasingly vulnerable to
their partners. The United Nations Pop-
ulation Fund has estimated an additional
15 million cases of gender-based violence
for every three months of the lockdown.
In India, the National Commission for
Women has reported more than a two-
fold increase in complaints of domestic
violence in April alone. Disrupted access
toinstitutional structures like the judicia-
ry, social and medical services has added
to the woes of abused women. This pan-
demic has highlighted an entrenched sys-
temic failure in the State’s ability protect
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women from intimate partner violence.

Under the Protection of Women from
Domestic Violence Act, 2005 (“DV Act”),
Protection Officers (“PQO”) are a crucial
liaison between aggrieved women and
courts, police, lawyers and other support
services. Rules under the Act (‘DV Rules”)
require POs to seekimmediate assistance
of the police in emergency situations to
help protect women from domestic vio-
lence. This has not been possible during
the lockdown.

Further, evenif it were possible insome
cases, there are simply not enough POs
inthe country. In the fifteen years of the
Act’s existence, different states have
shown varying commitment towards ap-
pointing POs. For example, Maharashtra




has created 358 posts of POs for 36 dis-
tricts covering all 358 talukas, while Delhi
has only 18 POs for 11 districts. Further,
POs are often appointed on a part time
basis and hold additional responsibilities.
POs were expected to be the lynchpins
in ensuring the objectives of the DV Act
were met. Thereality has, however, woe-
fully trailed these expectations.

Sincerestrictions onfree
movement are likely to
continue, women will need an effective
and safe mechanism to report complaints.
The DV Act empowers states to appoint
as many POs per district as they need.
States must notify such number of ad-
ditional POs during the pandemic, who
can be deployed to periodically monitor
the homes of women who have reported
domestic violence. This needs to be ac-
companied by well-publicised government
campaigns to spread awareness about the
legal rights of victims and the available
avenues for seeking support. The govern-
ment, through national, state, local and
social media should publicise the helpline
numbers victims can call, as well as the
contact information of POs. DV Rules
require POs to assist in transportation
of aggrieved women and their children
to shelter homes and medical facilities.
POs should be legally allowed to access
police vehicles that can make such trans-
portation possible. Depending on num-
bers, States should consider converting
some hotels into shelter homes so that
women can be removed from abusive
households and kept in a place of safety.

SOLUTION

IMPLEMENTATION

= States should notify additional POs as
per the power accorded to them under
section 8 of the DV Act.

= The central government should amend
the DV Rules to provide for aminimum
number of POs based on the number
of householdsin any given district. The
Rules should also provide for a limit to
the maximum number of households
within the jurisdiction of each PO.

= The central and state governments
should mandate national, state and
local media to publicise victim help-
line numbers and contact information
of POs.

= State governments should pass orders
to provide accommodation to aggrieved
women in hotels within their jurisdic-
tion, observing requisite social distanc-
ing protocols.
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Allow
Equity-Based
Crowd-Funding

ATTENTION:
Ministry of Corporate Affairs
Ministry of Finance
Securities and Exchange Board of India

PROBLEM  As the market for bank

loans and traditional fi-
nance shrinks in the aftermath of the
Covid-19 pandemic, start-ups and small
businesses will be severely constrained in
their ability to raise finance. On account
of onerous regulatory and screening re-
quirements, such ventures often find it dif-
ficult to raise finance through traditional
methods (such as private and public equity
offerings and debt financing) even under
normal circumstances. The pandemic will
only aggravate their problems.

In this backdrop, crowd-funding,
through its use of a digital platform and
greater public reach, could be a useful
tool for improving their access to finance.
While donation-based crowd-funding

28

has generated substantial public funds
for Covid-19 related issues, businesses
are not allowed to raise money through
equity-based crowd-funding. While the
Securities and Exchange Board of India
(SEBI) had issued a Consultation Paper
in 2014 to initiate discussion on a reg-
ulatory framework for allowing crowd-
funding in India, it eventually decided
against the idea. The aftermath of the
Covid-19 pandemic provides changed
circumstances that should prompt SEBI
to reconsider its view.
SOLUTION

Giventherole anonline
securities market can play in supporting
economic recovery and growth of small
businesses in a post-Covid world, the



Union Government should consider de-
veloping a new framework for allowing
equity-based crowd-funding of small busi-
nesses and start-ups. Countries such as
the United States of America, Australia,
Italy and Malaysia have already put in
~ place specific regimes governing equity
crowd-funding.

Such a law should allow such businesses
to (a) raise equity-finance from the public-
at-large, (b) offer securities through reg-
ulated online ‘crowd-funding platforms’
and (c) carve out exclusions and exemp-
tions from the law governing securities
offerings in general without undermining
the rights of investors.

Keepingin view the risks of crowd-fund-
ed enterprises, the legal framework
should prescribe well-defined eligibility
and disclosure requirements concern-
ing the company and its business plan.
Such platforms could also be required
to conduct ‘online appropriateness tests’
to check for whether investors are risk-
aware. Toensure that any loss to investors
is small and bearable, the law should set
limits on the maximum amount of funds
‘that may be invested by any individu-
al. Crowd-funding platforms could also
leverage social media platforms to facili-
tate constant dialogue between investors
and issuers, with appropriate disclosure
requirements.

IMPLEMENTATION

= Design a framework law enabling eg-
uity-based crowd-funding to the pub-
lic-at-large

= Appropriate exclusions should be intro-
duced under the Companies Act, 2013,
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as it does not allow a private company
to offer securities to more than 200
personsin afinancial year,and requires
public offering of securities, should the
number of offerees exceed 200.
Suitable exclusions should be intro-
duced to the Securities Contracts Reg-
ulation Act, 1956 and relevant rules
and regulations of the Securities and
Exchange Board of India Act, 1992 as
regards public offer of securities and
concerning compliances for recognition
of the crowd-funding platform.



Modernise
the Management
of Information for
Supply Chains of
Essential Goods

ATTENTION:
Ministry of Consumer Affairs, Food and Public Distribution

PROBLEM  Ordinarily, the modern
economy is characterised
by distributed supply chains and sophis-
ticated networks for trading; where ad-
ministrative decisions in one region affect
broader systems of logistics and transpor-
tation. This was exemplified in the early
days of the pandemic, with the imposition
of lockdowns and prohibition of manufac-
turing activities leading to multiple dis-
ruptions in the supply of essential goods,
and a heightened sense of uncertainty
about their immediate availability. An
uninterrupted supply chain, especially in
relation to essential goods such as food-
stuffs, pharmaceuticals and hygiene prod-
ucts, is essential for social welfare and the
stability of economic activity. Therefore,
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thereis aneed for anintegrated approach
toorganise information related to supply
chains of essential goods.

Currently, Indian law regulates nodes of
supply chains of essential goods through
various sector-specific laws. These laws
cover many of the constituent entities
of supply chains, but they do not make
effective provisions for the collection,
management, and accessibility of supply
and distribution information from these
entities. The Essential Commodities Act,
1955 grants powers for control over pro-
duction and supply of certain goods but
does not enable a system of managing
information related to these goods. Oth-
er laws require various entities such as
registered warehouses and licensed phar-



maceutical sellers to maintain detailed

records of their transactions, but do not
mandate consolidation of this informa-
tion into a larger database.

SOLUTION  Uncertainty regarding

the availability of es-
sential goods could perhaps have been

avoided with appropriate administrative

planning, bolstered by the presence of a

database containing up to date informa-
tion about the distribution and supply of

essential goods. Toimprove preparedness

for future crises, the benefits of modern

information management systems for sup-
ply and distribution networks of essential

goods are needed. The law has a crucial

role to play in achieving this objective.
Identification of an updated, comprehen-
sive list of essential goods and the law

governing them is required to develop

an integrated approach to collecting and

managing this information.

Modern technology should be lever-
aged to enable the efficient organisation
of information. In order to do this, the law
should require the collection of relevant
data at appropriate levels of the supply
chains of essential goods. It should pre-
scribe standards for the management
of this data to allow granular insights
about these supply chains. This requires
anintegrated legislative approach across
sector-specific laws - unifying the pro-
cesses of data collection into a centralised
approach towards the management and
presentation of this information.

The development of anintegrated plat-
form for the management of this informa-
tion would further benefit planners and
policymakers. Some existing initiatives

have created interfaces for the manage-
ment of similar information. For instance,
the Food Corporation of India (FCI) oper-
ates the Integrated Information System

for Food Grains Management, an elec-
tronic record of food stocks kept with

depots of the FCI. Similarly, the National

Health Mission in Assam operates a Drugs

Stock Availability System, whichis an on-
line record of drug availability at public

health institutions at the sub-district level.
An integrated platform which combines

standalone systems of this kind with re-
lated information from other sources and

different sectors would greatly facilitate

the uninterrupted supply of essential

goods in times of crisis.

IMPLEMENTATION

= Existing legislation related to various
nodes of the supply chain of essential
goods should be identified, reviewed
and amended to require the collection
of relevant data, create an integrated
approach to the management of data
and prescribe standards in this regard.

= An integrated electronic platform for
the management of this information
should be developed to organiseit at a
suitably granular level, using state-of-
the-art technology in compliance with
data protection and security norms.
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Legalise
Crisis Cartels

ATTENTION:
Ministry of Corporate Affairs
Competition Commission of India

PROBLEM In the aftermath of the
Covid-19 pandemic, many
industries are likely to face “overcapac-
ity”, a situation where an industry is de-
signed to supply more than what is con-
sumed. This is structural in nature and
cannot be remedied by the interplay of
market forces alone. In such times, mar-
ket players, instead of altering their own
capacity in line with the market’s demand,
may continue production in full-scale in
an attempt to induce rivals to exit the
market. Persistent overcapacity of this
nature, if left unaddressed, will result in
over-investment of capital, over-employ-
ment, reduced returns for producers, and
failure to achieve efficiency.
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SOLUTION A solution to structural
overcapacity, is the legal
isation of private industrial restructuring
agreements. These agreements are also
known as “crisis cartels” a term used to
describe agreements between, or concert-
ed actions taken by, competitors during
or as a result of an economic crisis, in an
attempt to find a joint solution to their
common difficulties. In times of overca-
pacity, this may be achieved by agreeing
on quantities of production, facilitating
the opportune exit of a few players from
the market and/or setting “fair” prices to
avoid some industry players from going
bankrupt.

While cartels are generally prohibited
due to their ability to harm competition



and consumer welfare, such cartels, when
effectuated cautiously during times of
overcapacity, can have significant benefits.
Such agreements can optimise disrupted
levels of demand and supply, facilitate
orderly exit of companies, and enable
firms that remain in the market to over-
come losses and thereby enhance overall
consumer welfare. In light of these ben-
efits, the European Court of Justice has
previously held such agreements to be
legal in the Synthetic Fibres case, (Case
1V/30.810), and the Dutch Bricks case,
(Case 1V/34.456) in times of structural
overcapacity. This is adeviation from their
otherwise strict scrutiny of cartelisation.
The civil aviation industry in India, for
instance, is expected to suffer from se-
vere structural overcapacity. With the
industry already operating under losses
prior to the pandemic, any lasting im-
provement in passenger occupancy rates
inthe medium or long-term looks unlikely,
especially in light of the forecasted eco-
nomic downturn. Therefore, in order for
the industry to survive, market players
should be allowed to collaborate and col-
lectively reduce internal capacity. This can
be brought about by agreeing on routes
to be served, coordinating schedules and
frequency of operation and, if necessary,
retiring parts of their aircraft fleets.

IMPLEMENTATION

At present, the Competition Act, 2002
(“Act”), treats cartels as per se anticom-
petitive. Given the relative nascency of
the Act, there is no antitrust jurispru-
dence in India that addresses the nuanc-
es of crisis cartels. Therefore, in order to

legalise, regulate and reap the benefits
of such agreements, the following steps
should be taken:
= The Competition Commission of India
(“CCI”) must survey the various sectors
that are likely to suffer from structural
overcapacity and produce empirical
evidence regarding it.
= Based on such evidence, the CCl, in
consultation with the Ministry of Cor-
porate Affairs, (‘MCA”) should issue
detailed guidance regarding the man-
ner in which such agreements shall be
assessed. Such guidance must clearly
lay down the criteria for qualifying as
a restructuring agreement, the time
period for which such arrangements
are permissible, and factors and their
relevant weightage in demonstrating
efficiency in times of crises.
= A suitable notification regarding ex-
emption for certain types of cartels for
adefined period of time may be issued
by the MCA using powers conferred on
it under the Act.
As cartels are presumptively harmful
for competition, the CCl must also en-
sure that it proactively monitors such
restructuring agreements to ensure
that coordination between players does
not go beyond the intended purpose of
capacity reduction.
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Empower
the Third-Tier

ATTENTION:
Ministry of Panchayati Raj
Ministry of Housing and Urban Affairs
Departments of Finance, State Governments
Departments of Panchayati Raj, State Governments
Departments of Urban Development, State Governments

PROBLEM The 73rd and 74th Con- mattersranging from agriculture to rural

stitutional Amendments,
1992 mandated the creation of Pancha-
yats and Municipalities in every State, but
left the issue of the extent of devolution
of functions, and empowerment of these
bodies to the discretion of the states. Ar-
ticles 243G (for Panchayats) and 243W
(for Municipalities) nudge States to del-
egate their responsibilities with respect
to the matters listed in the Eleventh and
Twelfth Schedules. Most State-specific
Panchayati Raj and Municipalities’ laws,
amended pursuant to the constitutional
amendments, do not clearly demarcate
functions, leading to an overlap in the do-
mains of the State and local governments.
For instance, the Uttar Pradesh Pancha-
yati Raj Act, 1947 devolves an array of
functions to Gram Panchayats, across
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electrification. The matters listed under
the Act are, by and large, a replication of
entries under the Eleventh Schedule, with
out aclear delineation of the functions of
Gram Panchayats. Such laws do not reflect
the spirit of the Constitution, resulting
in a third-tier that is disempowered and
depoliticised institutionally.

The scheme of fiscal devolution aug-
ments the disempowerment of the
third-tier. The power to determine the
revenue-base for local bodies lies with
States, who specify the taxes local bodies
can levy and collect. As the revenues gen-
erated by local bodies fall short in meeting
their expenditures, they rely heavily on
devolution of funds from the Central and
State Governments in the form of grants
and transfers, rendering them unable




to embark upon developmental activi-
ties of their own accord. Consequently,
the third-tier remains largely confined
to performing traditional civic functions.

Kerala’s handling of the COVID-19 out-
break has emerged as a model for emu-
lation, partly for its reliance on resilient
local governments and robust community
participation. This has reaffirmed the need
for empowering the third-tier.

The Constitution must be
appropriately amended
to ensure that State Governments man-
datorily devolve certain functions to local
governments. Simultaneously, local gov-
ernment being a State subject, itisimper-
ative that State Legislatures amend their
respective laws for effective functional
devolution, clearly delineating functions
between the State and local governments.
The Kerala Panchayat Raj Act, 1994 can
lead by example. It categorically confers
Village Panchayats with exclusive power
to administer certain matters including,
notably, running of dispensaries and pri-
mary health centres within their areas.
Likewise, the Kerala Municipalities Act,
1994 creates representative ward com-
mittees, with detailed provisions for their
functioning and facilitating community
participation.

To complement functional devolution,
Panchayati Raj institutions must have
more avenues for revenue generation and
access to untied funds. A welcome step
will be to allow only local bodies to levy
and collect professional tax. Currently, in
certain States (Kerala, Tamil Nadu), the
proceeds of professional tax go to local
bodies, whereas in others (West Ben-

SOLUTION

gal, Andhra Pradesh), the proceeds are
channelled to the State Governments.
For greater financial decentralisation and
autonomy, States must also implement
the recommendations of the Fifteenth
Finance Commission and duly apportion
basic grants (which are untied funds) to
local bodies.

IMPLEMENTATION

= Articles 243G and 243W must be
amended to provide that State Legis-
latures shall, by law, mandatorily vest
Panchayats and Municipalities with
such powers and authority as neces-
sary to enable them to function as in-
stitutions of local self-government, in-
cluding in respect of matters listed in
the Eleventh and Twelfth Schedules
respectively.
= Therelease of Central grants to States
for local bodies (as recommended by the
Fifteenth Finance Commission) must
be tied to States:
= amending their laws to ensure ef-
fective devolution of functions and
facilitating community participation
at the local level, and
= apportioning basic grants (untied
funds) to rural and urban local bodies.
= Article 276 must be amended to provide
that the proceeds of professional tax
godirectly to local bodies (Panchayats
and Municipalities). Correspondingly,
State Acts should be amended to allow
only local bodies to levy and collect
professional tax, within the ceilings
set by Parliament.
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Equip
Prisons with
Technological
Capabilities

High Courts
Department of Prisons, State Governments

PROBLEM As the COVID-19 pan-

demic advances, prisons
in India are fast becoming hotbeds for
the infection. Overcrowding in prisons,
difficulty inimplementing social distancing
and often abysmal health facilities make
prisoninmates and authorities particularly
vulnerable to the virus. General neglect,
squalor and inadequate budgetary allo-
cation render prisons unable to handle
any public health crisis, let alone one of
such amassive scale. Ason 27 May 2020,
at least 19 prisons across India have re-
ported COVID-19 outbreak.

In March, the Supreme Court, in an
attempt to contain the spread of the vi-
rus in prisons, ordered states and union
territories to consider releasing all con-
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victs who had been jailed for up to seven
years on parole and under-trials await
ing trial for offences entailing maximum
sentence of seven years on bail on the
recommendation of a High Powered Com
mittee (“HPC”). The order also directed
that the presence of undertrials in legal
proceedings be ensured through video
conferencing (“VC”).

However, the process of decongestion
through bail and parole is a complicated
one. Technological constraints like band-
width availability have restricted the func-
tioning of courts to urgent matters and
only a few benches have been able to
conduct hearings. Further, many courts
do not consider bail proceedings to fall
within the ambit of urgent matters. Hence,




even after anod fromthe HPC, courts are
struggling to decongest prisons.

On 3rd May 2020, the Ministry of Home
Affairs asked all states to suspend pris-
on visits and limit the mobility of people
within prisons. As prison visits remain
suspended, some states such as Kera-
la, Karnataka, Jammu and Kashmir and
Chandigarh have asked prison authori-
ties to allow VC for family interactions.
However, VC facility is not available uni-
formly across prisons. These restrictions
and the fear of the pandemic has resulted
in rising anxiety and isolation amongst
inmates. This fear and anxiety has even
led to a prison riot in Kolkata.

Phase Il of the e-courts
project has equipped
prisons with VC facility, primarily to re-
cord evidence in sensitive cases, expert
evidence and legal aid matters. This exist-
ing facility can be utilised and leveraged
to help decongest prisons. VC facilities in
prisons should be bolstered to accelerate
bail and parole proceedings. All such ap-
plications should be addressed by a fast-
track court within a limited time-period
to effectively reduce overcrowding in
prisons. Further, all prisons should con-
sider making video calls available to pris-
oners to contact their family members.
Such measures are necessary to reduce
anxiety and isolation amongst inmates.
Additionally, the facility of telemedi-
cine should be introduced in prisons to
improve medical care of inmates. Tele-
medicine uses information and commu-
nication technology for medical diagnosis
and treatment. Telemedicine has already
been implemented in the prisons across

SOLUTION

Maharashtra to address security con-
cerns during medical visits. Such a facility
will provide quality medical care to the
inmates, limit their movement, and re-
duce their vulnerability to the virus. The
use of existing VC facilities can be lever-
aged to speed-up the implementation of
telemedicine.

IMPLEMENTATION

= High Courts should issue guidelines to
District Courts under their supervision
to conduct fast track hearing through
VC facilities for parole and bail appli-
cations as per the recommendations
of the HPC.

= The Director General, Prisons should
issue directives to prisons to extend
the use of VC for family and lawyer
interaction.

= The Director General, Prisons should
issue directives to make required ar-
rangements for telemedicine facility
in prisons.
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Create
a Crisis Management
Agency
Financial Sector

ATTENTION:
Department of Economic Affairs, Ministry of Finance

The financial sector in In-
diaisfragmented into var-
ious sectoral regulators and authorities,
each focusing on their own regulatory
domains. Although such a fragmented
structure enables specificity and exper-
tise in regulation, it often compromis-
es macro-economic considerations in
sectoral policies. The widespread eco-
nomicimpact of the COVID-19 crisis has
demonstrated the need for coordinated
responses across sectors to assess and
manage financial crises.

In the aftermath of the 2008 global
financial crisis, the government under-
took some measures such as setting up
the Financial Stability and Development
Council (“FSDC”) under the Ministry of

PROBLEM
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for the

Finance in 2010 to institutionalise and
strengthen mechanisms for maintaining
financial stability and inter-regulatory
coordination, amongst other objectives.
Though the establishment of the FSDC
was astep intheright direction, the struc-
tural framework within which it oper-
ates has certain shortcomings such as its
non-statutory status, which preclude it
from functioning as an independent body
responsible for assessing systemic risk,
making recommendations and monitoring
the financial systemin a holistic manner.
This has resulted in the need to create a
streamlined statutory system dedicated
to amore formal and cohesive approach
to financial crisis management in India.
Such a mechanism will be important not



only for managing the ramifications of the
current crisis more effectively, but also
for ensuring that Indiais better prepared
to deal with future crises.
SOLUTION  Afinancial crisis manage-
ment agency should be
setuptoreplace the FSDC as a statutory
body under the Ministry of Finance with
the objective of ensuring adequate mech-
anisms for accountability and transparen-
cy and for filling the gaps where current
structures have proved inadequate. This
agency'’s focus should primarily be two-
fold: macro-prudential and supervisory.
Its functions should include developing
periodic assessments of macro-economic
risks, monitoring the functioning of the
economy, international coordination, an-
ticipating potential risks, and performing
functions such as supervision and mon-
itoring in coordination with concerned
regulators in a balanced manner. The
structural framework of the agency must
ensure that it has financial and operational
autonomy, and that its board has adequate
representation from relevant ministries
of both central and state governments,
external experts, heads of regulatory
bodies and an executive committee for
managerial and administrative control.
Guidance may be sought from struc-
tural frameworks adopted by other juris-
dictions: in the United States of America,
the Financial Stability Oversight Council
comprises heads of various regulatory
agencies and government representa-
tives; in the United Kingdom, the Financial
Planning Committee, located within the
Bank of England, has diverse represen-
tation from the Bank of England, the Fi-

nancial Conduct Authority, private sector
and academia; and the European Union

has established a European Systemic Risk

Board consisting of central bank repre-
sentatives from member-states and the

European Union financial regulators. The

overarching consideration in formulating

the organisational design for the agency
should be to ensure that its functions are

primarily recommendatory and supervi-
sory in nature and that there are effective

mechanisms in place to ensure coordina-
tion between concerned authorities as

well as compliance with basic principles

of the rule of law.

IMPLEMENTATION

= A crisis management agency for the
financial sector should be established
as astatutory body under the Ministry
of Finance.

= The proposed statute setting up the
agency would indicate, inter alia, its
establishment, powers, composition
of its board, executive committee, eli-
gibility of its members, mechanisms for
coordination with concerned regulators,
risk assessment, risk management, su-
pervision and monitoring.

= The statutory framework should ensure
that the agency is anindependent body
withtransparency inits functioning and
adequate representation from central
government, state governments and
relevant regulatory bodies.
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Enact
a Financial Relief
and Protection
Legislation

ATTENTION:
Ministry of Corporate Affairs

PROBLEM As the Indian economy
gears up to reopen, pol-
icymakers need to focus on preserving
jobs and promoting economic activity
to avoid an economic depression in the
near term. After the current moratorium
on repayment of debts, as facilitated by
the Reserve Bank, is lifted, many busi-
nesses are likely to come under severe
financial distress. Although the govern-
ment has announced several measures to
encourage greater availability of credit
for supporting business continuity, such
schemes will not be enough to encourage
new lending or protect viable businesses
from going bankrupt. Given the current
economicenvironment, lenders entrusted
with ensuring credit delivery to the busi-
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ness community at scale remain deeply.
worried about the recovery prospects for:
both preexisting and prospective loans.
This kind of risk aversion in the face of
such unprecedented uncertainty is not
inexplicable.

From the borrowers’ perspective, since
alarge number of them were severely in-
debted even before the crisis started, it is
very likely that any new financing provid-
ed tothem will get utilized to service past
debts and create a debt overhang with
no real benefits to the economy in the
near term. Under normal circumstances,
if a limited number of firms were facing
such challenges, an efficient bankruptcy
system could have solved the problem (at
least partially) through a court-sanctioned



moratorium and statutory priority for
any new financing. However, subjecting
all distressed businesses to the regular
bankruptcy system in the present eco-
nomic environment is likely to overburden
the system severely and lead to a large
number of liquidations. The government
recently exempted debtors whose de-
faults are primarily attributable to the
ongoing crisis from the application of
the bankruptcy code. Nevertheless, this
will not be enough for avoiding the debt
overhang and preserving jobs.

SOLUTION The problems outlined
above can be mitigated
by designing a law that encourages lend-
ers to lend more freely to viable borrow-
ers, protects debtors from debt enforce-
ment action (in relation to old debts) and
ensures that the proceeds of new debts
are utilized for preserving businesses.
This law should be seen as a temporary
protective window for the economy in
general and not as an insolvency resolu-
tion tool for specific businesses. The key
elements of the system should include a
debt moratorium for a specified period,
allowing the debtor to remainin control
of the business during the protection, pro-
viding super-priority for all new financing,
imposing end-use restrictions on such
financing, preventing termination of es-
sential supplies for business continuity,
prohibiting termination of employment
contracts (beyond a threshold) and lastly,
providing definite exit alternatives de-
pending on the financial position of the
debtor when the moratoriumis lifted. The
exit options must also include resolution
or liquidation under the regular bankrupt-

cy process to avoid misuse of the process
by recalcitrant debtors.

The proposed mechanism will provide
financial relief to businesses and sectors
that need such relief urgently and also
help in preserving jobs and business-
es until the situation stabilizes. The su-
per-priority (which should be honored
both within and outside insolvency) will
provide comfort to lenders that are cur-
rently reluctant to lend because of the
uncertainties attributable to the crisis.

IMPLEMENTATION

= This scheme should be implemented
through a separate legislation under
the Ministry of Corporate Affairs.

= The administrative authority in-charge
of implementing it should have repre-
sentation from the government, lending
community and the industry to facili-
tate balanced outcomes.

= Debtors with pre-crisis non-perform-
ing loans should not be eligible for this
protection. Delaying debt enforcement,
resolution or liquidation in such cases
will only aggravate losses for the af-
fected stakeholders.

= The scheme will also have to be back-
stopped appropriately to ensure that
lenders whose loans remain unpaid
during the protection period do not end
up with solvency issues of their own.

= Theroll-out should be implemented in
phases (starting with businesses or sec-
tors that are most vulnerable or those
that employ the maximum number of
employees, etc.).
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Issue
Bharat Navnirmaan Bonds
for Management
of National Emergencies

ATTENTION:
Department of Economic Affairs, Ministry of Finance

PROBLEM The COVID-19 pandem-
ic has led to an extraor-
dinary economic crisis, tackling which
inevitably involves substantial spending.
While such expenditure is unavoidable,
finding sustainable and innovative ways
for raising capital is crucial for protecting
India’s long-term financial health.

The Prime Minister’s Citizen Assistance
and Relief in Emergency Situations Fund
(PM CARES Fund) has been set up to fa-
cilitate voluntary donations from individ-
uals and organisations to fund a pandem-
ic response. However, such funds only
utilise the potential of raising finances
from the public in a limited way. This is
because significant donations are likely
to be made only by privileged sections of
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the population that have enough to fall
back on during the crisis. Alternatives to
donations as a method for raising public
funds must be found.
SOLUTION An innovative way of
raising finances for re-
sponding to this crisis is by issuing bonds
or debt instruments to the public-at-large.
Such instruments may be issued by the
Central Government as debt securities,
which allow individuals and organisations
to support the Government’s response as
long-term investments and not donations.
One might take inspiration from war-
time bonds issued in the United States
(US) and United Kingdom (UK) for fund-
ing responses to national emergencies.



Inthe US, the Liberty Loans Acts allowed
the Secretary of Treasury to issue bonds
called ‘liberty bonds’, to aid funding for
the First World War. These bonds were
designed to allow investments at low
values and included interest payments
- and tax exemptions for investors. Simi-
larly, the UK issued bonds to finance the
Napoleonic war and the First World War.

Raising funds in this manner will help
the government in mobilising funds from
alarge section of the population and build
a national financial war chest for tiding
over the crisis. As long as the bonds are
accompanied by appropriate disclosures
and guarantee repayment or interest pay-
ments (evenif it takes place over several
years), the programme should ensure
adequate participation. If implemented
successfully, it will help in managing the
ongoing crisis better, and also contrib-
ute to the development of bond markets
in India.

IMPLEMENTATION

= Enact a legislation to empower the

Central Government to issue Bharat

Navnirmaan Bonds for the manage-
ment of national emergencies like the

current pandemic. A framework laying

down the key parameters for exercise

of such powers should be created with

appropriate checks and balances.

The bond offering should include dis-
closures about the terms of issue, in-
cluding end-use restrictions, and repay-
ment schedule (staggered or otherwise),
subject to the economic conditions of
the country. Further, the Government

may consider designing such bonds to

45

be perpetual bonds for certain classes
of investors, wherein interest is man-
datorily paid but there is no obligation

to repay the principal amount.

Once issued, these bonds should be
tradeable in the capital market to en-
sure adequate liquidity for investors.

In order to encourage wider participa-
tion, appropriate tax exemptions may
also be provided.

Finally, to create a sustained demand

for suchinstruments, large-scale public
awareness campaigns may be launched.



Introduce
a Special Framework
for Resolving Insolvency
of MSMEs

ATTENTION:
Ministry of Corporate Affairs
Ministry of Micro, Small and Medium Enterprises

PROBLEM During a macro-econom-
ic crisis, such as the one
caused by the Covid-19 pandemic, micro,
small and medium enterprises (“MSMEs”)
are particularly susceptible to distress
and failure. This is because of limited ac-
cess to new lines of credit, undiversified
business structures, over-dependence on
counter-parties and inability to downsize
operations efficiently. In our assessment,
a large number of MSMEs are likely to
face severe solvency issues in the near
term. Being the backbone of the econ-
omy and the second-largest source of
employment, it will be crucial to resolve
distressed MSMEs swiftly in a cost-ef-
fective manner for mitigating large-scale
losses for the economy.
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Moderninsolvency laws are designed to
revive economically viable debtors that
are temporarily undergoing financial dis-
tress. However, globally, insolvency pro-
ceedings of MSMEs more often resultin
liquidations than successful revivals, as
they cannot afford the costs of prolonged
and complicated insolvency procedures.
In India, corporate insolvency resolution
process under the Insolvency and Bank-
ruptcy Code, 2016 (“Code”),is designed as
acreditor-friendly process, that envisages
displacement of the existing management
and promoters upon commencement of
insolvency proceedings. Such displace-
ment can be permanent if the creditors
decide to bring in new owners as part of
aresolution plan.




While this approach has been effective
inresolving large recalcitrant borrowers,
it may produce sub-optimal resultsin the
case of MSMEs. This is because promot-
ers and managers of MSMEs are often
indispensable for their survival, owing
to their personal relationships with other
stakeholders in the business, which can be
crucial for ensuring business continuity
during insolvency. Further, MSMEs are
also prone to inadequate record-keep-
ing, which can hinder value discovery
and third-party takeovers in the auction
conducted under the regular insolvency
process. The Code also recognises these
limitations and empowers the government
to make appropriate modifications to the
processes for insolvency resolution of
MSMEs. However, this power has never
been invoked.
SOLUTION  To provide an effective
rescue mechanism for
distressed MSMEs, a separate insolvency
resolution framework should be designed
by making appropriate modifications to
the Code processes.

Notably, Chapter IV of Part Il of the
Code already provides for a “fast-track
corporate insolvency resolution process”
(“fast-track CIRP”) for smaller debtors.
However, this framework has not been
utilised much, as, apart from mandat-
ing a shorter time-line, the process does
not provide any significant relaxations
or exemptions that may be beneficial for
smaller debtors. Therefore, re-designing
the fast-track CIRP, might be an effective
way of providing relief to the MSME sec-
tor without disturbing other parts of the
Code. The re-designed framework should

envisage a simple and debtor-friendly
process that results in swift and cost-ef-
fective resolutions. To achieve this, the
existing management of an MSME debtor
should be permitted to initiate proceed-
ings even before a default occurs and
allowed to remain in control during the
process. Further, to allow the business
to berun by the same management even
after resolution, existing promoters may
be provided a right of first refusal to re-
tain control after completion of the reg-
ular bidding process. This right may be
subject to a requirement of a specified
premium over the best bid received in
the auction to ensure that the promot-
ers do not abuse the process at the cost
of creditors.

IMPLEMENTATION

= Chapter IV of Part Il of the Code, which
lays down a framework for fast-track
CIRP, should be amended to make it
more debtor-friendly for the purpose
of MSME insolvencies.

= Specifically, the amended fast-track
CIRP framework should provide for a
debtor-in-possession model, where-
in the existing management can re-
tain control over the corporate debtor,
during the pendency of the resolution
process.

= While the bidding process applicable
toregularinsolvency proceedings may
be followed (with appropriate modifi-
cations to make it simpler), promoters
should have the right to retain control
aslongas they submit better resolution
plans in comparison to those submitted
by third-party resolution applicants.
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Leverage
Digital Banking
to Improve
MSME Financing

ATTENTION:
Department of Financial Services, Ministry of Finance
Ministry of Micro, Small and Medium Enterprises
Reserve Bank of India

PROBLEM  In2019,thecreditgapfor
micro, small,and medium
enterprises (MSMEs) was estimated at
%20 - 25 trillion. The ongoing pandemic
has dealt an additional blow and placed
MSMEs under conditions of significant
financial distress. MSMEs are critical driv-
ers of the Indian economy, both in terms of
gross domestic product and employment
generation. However, the formal banking
sector has traditionally failed to cater to
their credit needs.

This may be partly attributed to the in-
formal nature of MSMEs, which creates
challenges for banks conducting their
credit risk assessments. This risk aversion
to MSME financing is exacerbated by tra-
ditional banks’ outdated credit appraisal
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systems that rely predominantly on bal
ance sheets and collaterals that may not
truly reflect the ability of a borrower to
repay. This outdated underwriting pro
cess also leads to high turnaround time
for credit disbursal. This calls for lever-
aging technological disruptions to meet
the financing needs of the MSME sector.
While the Government has recently an-
nounced several reforms along with fi-
nancial stimulus for the crisis-hit MSMEs,
as a long-term measure, there is a need
for a renewed approach to encourage a
technology-driven banking framework to
meet the credit needs of the underserved
MSME sector.




SOLUTION Incentives for technol-
ogy adoption, increased

competition, and heterogeneity in the

formal banking sector can be strength-
ened by permitting the entry of ‘digital

banks’ that provide banking services

through digital means (as opposed to

physical branches). Unlike financial tech-
nology (fintech) companies that currently
partner with traditional banks to pro-
vide technological support to banking

services, proposed digital banks will be

specifically licensed by the RBI to provide

banking services. Further, to encourage

MSME focused digital banking, the RBI

may consider issuing a separate catego-
ry of licenses for digital banks that cater
exclusively to MSMEs. This may enable

serious technology players in the market
that have structured their business mod-
els in serving the MSME sector to apply
for such a license.

Licensing of digital banks with innova-
tive business models will add dynamism
to the banking landscape and facilitate
the creation of suitable and affordable
financial solutions for MSMEs. Such digital
banks can provide banking services at a
lower cost compared to incumbents due
totheir internet-only infrastructure. They
are unencumbered by legacy infrastruc-
ture and may leverage technology rapidly.
Such technology-driven banks are better
equipped to addressissues related to lack
of collateral and formal bookkeeping sys-
tems, by employing innovative methods
of risk assessment based on alternative
data that provide an accurate borrow-
er risk profile. They can promptly meet
MSME financing needs, by boosting the
convenience of opening and operating

accounts, facilitating seamless payments,
offering transfer and remittance solutions,
and packaging other personalized val-
ue-added services (including accounting,
reconciliation). By providing a larger suite
of digital banking services, such banks
may enhance MSMEs’ ability to digitise
and consequently formalise their own
operations, thereby addressing what has
often been the biggest impediment that
MSMEs face in accessing formal credit.

IMPLEMENTATION

= In line with its approach of providing
a ‘differentiated banking license, the
RBI should release guidelines for the
licensing of digital-only banks in India,
including digital banks that will be per-
mitted to accept deposits, provide loans,
and banking services only to MSMEs.

= In assessing the eligibility for such
banks, RBI should require applicants
to demonstrate the application of in-
novative technology to serve custom-
er needs.

= Withaviewto encourage technology or
fintech companies, the eligibility criteria
should also specify that at least one en-
tity in the applicant group should have
atrack record of operating a business
inthe technology or e-commerce field.

= Regulations for digital banks must ac-
count for such prudential and conduct
regulation, taking into account a tech-
nology-neutral and risk-based approach,
addressing systemic, operational, and
consumer risks that arise from the dig-
ital-only nature of such entities.
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Digitise
Compliance,
Administration
and Enforcement
Processes under the

Income Tax

ATTENTION:
Department of Revenue, Ministry of Finance
Central Board of Direct Taxes

PROBLEM The outbreak of
COVID-19 and the con-
sequent implementation of a nationwide
lockdown, has had a debilitating effect on
the economy’s consumption and income
generation capabilities. India thus saw
a sharp decrease in tax collection. The
government is said to have missed its
downward revised net direct tax collec-
tion target for 2019-20 by INR 1.42 lakh
crore. Moreover, the pandemic has placed
limitations on physical contact. Given that
several processes under the income tax
administration framework depend heavi-
ly on physical contact, there is a pressing
need for a reevaluation.

At this stage, it is imperative to opti-
mise tax collection to bolster revenue.
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- automation, and promoting presence-less

Framework

However, this has to be done cautiously
as aggressive tax collection is bound to
create disaffection for the government
at a time of economic crisis. These twin
requirements—augmenting revenue while
improving taxpayers’ experience inter-
acting with the income tax system—in
addition to the constraints on physical
contact, present the perfect opportu-
nity for policy intervention to redesign
and digitise compliance, administration
and enforcement processes under the
Income Tax Act, 1961 (IT Act).

SOLUTION  The revamp of existing
processes under the IT

Act must focus on two primary principles



interactions between taxpayers and tax
authorities.

Automation of compliances that are
typically viewed as tedious, would not
only improve taxpayer morale, but it
would also increase efficiency. For in-
stance, most countries auto-populate a
substantial portion of taxpayers’ income
tax returns based on information that is
already available with the tax authorities.
The adoption of pre-filled returnsin India
‘would encourage voluntary compliance,
and create transparency between taxpay-
ers and the tax authorities. By disclosing
upfront the information that would typ-
ically be used by authorities to identi-
fy incorrect declarations and prosecute
taxpayers, this would pave the way for
a trust-based relationship between tax-
payers and tax authorities.
The IT Actinits current formis riddled
with provisions that allow administrative
discretion. Coupled with physical interac-
tions, this increases the prevalence of cor-
ruption and rent-seeking. Notably, some
measures have been taken to address the
issue. For instance, the implementation
of the 2019 faceless assessment scheme
'was a step in the right direction. However,
such reforms have beenimplemented on
a small-scale. The introduction of an as-
sessment framework that is presence-less
and targets resources towards high risk
cases at population scale is necessary to
increase the efficiency of India’sincome
tax structure.

IMPLEMENTATION

= Amendthe IT Act to build trust between
taxpayer and tax authorities.

= Automate processes such as filing of
returns, allotment of registration, is-
suance of refunds etc.

= Eliminate physical interaction between
tax authorities and taxpayers.

= Give taxpayers the opportunity torec-
tify genuine errors and alter the com-
pliance risk strategy to focus on high
risk taxpayers.
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Promote
Online Dispute
Resolution for
Lockdown-Related
Disputes

Department of Justice, Ministry of Law and Justice
E-Committee, Supreme Court of India

The COVID-19 induced

this vision at the scale required to cater to

lockdown has forced the
judiciary to work at sub-optimal capacity
exacerbating the access to justice prob-
lem. It would be tragic if the suffering of
parties who require judicial redress is
heightened because of lack of effective
access to dispute resolution mechanisms.
To its merit, the Indian judiciary has
been quick to adopt technology solu-
tions to keep the system accessible. More
importantly, the Supreme Court has dis-
played the kind of progressive leadership
expected from it by making it amply clear
that some form of virtual courts is here to
stay, with or without the need for social
distancing. However, the Indianjudiciary
is still some distance away from achieving
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its already existing backlog. In addition, a
surgeincivil disputes as adirect result of
the COVID-19 induced lockdown is broad-
ly expected in employment, commercial,
tenancy, consumer and family disputes.
Experts predict enforceability of force
majeure clauses in contracts becoming a
vehemently contended issue. For these,
acustomised solution needs to be found.

SOLUTION  Atthiscritical juncture, it
isimperative that the ju-
diciary callsitsreliable alter-ego, Alterna-
tive Dispute Resolution (ADR), into action.
A strategic nudge towards ADR mecha-
nisms- negotiation, mediation and arbi-

tration, for categories of disputes where



an upsurge of cases is anticipated will en-
sure efficient dispute resolution without
overburdening the courts. Further, the
nudge shouldn’t be towards traditional
ADR mechanisms but ADR mechanisms
implemented in an online form.

In fact, anticipating a similar rise in
disputes due to the pandemic, a few
jurisdictions have already adopted tai-
lor-made ADR schemes. One suchis the
‘COVID-19 Online Dispute Resolution
(“ODR”) Scheme’ by Hong Kong’s De-
partment of Justice. Simply put, ODR is
ADR enabled by technology. It completely
dispenses with face-to-face interaction
and allows for communication that need
not happeninreal-time, thereby allowing
parties to engage in the process at their
convenience. ODR can be court-annexed
or provided through independent private
platforms operating outside the courts.
Both these forms are already common-
place in several jurisdictions for consumer
disputes, domain name disputes and small
cause cases among others.

Along the lines of what has been es-
tablished in Hong Kong, the government
along with the judiciary, should design a
scheme to resolve these specific disputes
through ODR.

IMPLEMENTATION

The Department of Justice, Ministry of
Law and Justice, should formulate a new

ODR scheme to resolve COVID-19 in-
duced disputes in the above-mentioned

sectors. Such a Scheme should encom-
pass the following features:

= Setupafundtofacilitate legal industry,

ADR institutes and centres to procure

IT systems and provide training to ar-
bitrators/ mediators and lawyers to
conduct remote hearings.

Co-opt existing ODR platform/s to pro-
vide cost and time effective dispute
resolution. Over time, court-annexed
ODR capability needs to be developed.
Cap ODR fee and fix timelines based
on categories of disputes.

Tapinto private dispute resolution pro-
fessionals and institutions as well as
the court-annexed centres for addi-
tional capacity.

Provide legal aid and a helpline num-
ber to assist the parties in effectively
participating in ODR processes. Final
year law students could be co-opted
as paralegals for this purpose.
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Modernise
the Regulatory
Framework for

Digital Payments

ATTENTION:
Department of Economic Affairs, Ministry of Finance.
Reserve Bank of India

PROBLEM The ongoing pandemic
has brought digital pay-
ments into sharp focus, as governments
and citizens exercise abundant cautionin
limiting person-to-person contact. The
need for resilient and scalable digital
payment systems is underscored by the
requirement to reduce reliance on cash
exchanges and facilitate a smooth transfer
of stimulus funds to beneficiaries.

This calls for a legal framework that
can better facilitate the promotion of and
greater reliance on new modes of digital
payments to meet changing consumer
demands. However, the existing frame-
work under the Payment and Settlement
Systems Act, 2007 (PSS Act) is not best
equipped to leverage digital payments to
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meet such needs. This is for three reasons.
First, while the PSS Act primarily focuses
onregulatory oversight, it remains silent
on critical issues such as consumer pro:
tection, promotion of competition, and
innovation. These issues are sought to
be addressed through a gamut of sub-
ordinate legislation, creating regulatory
uncertainty. Second, the PSS Act fails to
adopt a risk-based approach to the reg-
ulation of payment systems. By including
all payment, clearing, settlement systems,
and payment services within the definition
of ‘payment systems’, the PSS Act does not
account for the risk profile that may be
associated with different kinds of digital
payments. Third, while the Reserve Bank
of India (RBI) has launched a regulatory



sandbox to promote innovation in the
digital payments space, amongst oth-
er things, it fails to provide an enabling
framework to scale up digital payment
solutions. The new normal of curtailed
physical interaction with an emphasis
ondigital-firstis likely to lead to greater
demand for integrated or cross-sectoral
financial products that combine abouquet
of services like payments, lending, insur-
ance, etc. This calls for aninter-regulato-
ry coordinated approach to encourage
innovation in financial technologies and
scale up existing solutions.

SOLUTION The regulatory frame-
work for digital pay-
ments under the PSS Act must be re-de-
signed, to allow it to adapt to new payment
product and service offerings. This will
require amending the PSS Act and enact-
ing a new, modernised legislation built on
arisk-based approach that distinguishes
between payment services and clearing
and settlement systems from a systemic
perspective and imposes regulationina
proportionate manner. This will lower
the barrier of entry for low-risk prod-
ucts and services, and allow regulato-
ry resources to be focused on the most
systemically important actors. Further,
critical issues pertaining to obligations
of payment service providers towards
consumers, open access, and interoper-
ability that is currently scattered across
different sets of subordinate legislation
should be addressed through such a stat-
utory framework.

IMPLEMENTATION

= Enactaseparate legislation to stream-
line the governance of payment services
in India (Proposed Law). The Proposed
Law should be technology-neutral and
must be based on payment activities
rather than payment products. It must
provide aclear, graded framework with-
in which emerging products and ser-
vices along the payments value chain
can be nested.

= The Proposed Law must incorporate
a risk-based framework, that distin-
guishes payment activities on the basis
of the risk that they pose to the finan-
cial system.

= The enactment of the Proposed Law
will also require an amendment to the
existing PSS Act to carve out such ser-
vices from the ambit of the PSS Act.
The PSS Act will continue to regulate
clearing and settlement systems. It may
also be used to regulate systemically
important payment systems as may be
designated by the RBI.

= The Proposed Law must be supplement-
ed with the enactment of a standalone
legislation that creates a structured
mechanism for inter-regulatory coor-
dination between the financial sector
regulators to test fintech innovations
that fall under the purview of more
than one regulator.
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Streamline
Usage of Health Data
in Public Emergencies

ATTENTION:
Ministry of Electronics and Information Technology
Departments of Urban Development, State Governments
Department of Health, State Governments
Departments of Medical Education, State Governments

PROBLEM Health data has been
crucial in formulating ef-
fective policy interventions under the
COVID-19 crisis. Urban local bodies
(ULBs) and private clinical establishments
are crucial to collecting and providing such
health data torelevant state and central
departments. The Twelfth Schedule to the
Constitution grants municipal bodies con-
trol over matters of public health, subject
to any existing state legislation. For exam-
ple, in Karnataka, ULBs are vested with
the powers to promote public health and
welfare under the Karnataka Municipal
Corporation Act, 1976 and the Karnata-
ka Municipalities Act, 1964. Additionally,
the Karnataka Private Medical Estab-
lishments Act, 2007 requires all private
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medical establishments to actively par
ticipate inimplementing all national and
state health programmes as and when the
state specifies so. However, these have
not kept abreast with the digitisation of
data and health records which prevent
efficient real-time sharing of health pat-
terns, and lack legal processes and norms
to facilitate data sharing through ULBs.
As such, privacy and confidentiality norms
for health data disclosures remain absent
for these local bodies.

SOLUTION This issue requires re-
dress at both the Union
and state levels. First, there is a need for
a data protection legislation including

safeguards for health data, which estab-



lishes minimum standards to apply across
the country. To this end, the forthcoming
Personal Data Protection (PDP) Bill,2019
and the regulations framed under it are
expected to provide legal standards for
health data disclosures. The Bill contains
two provisions which allow processing of
personal information and sensitive per-
sonal data for prompt action in certain
cases, one of which is an epidemic.

State laws governing medical establish-
ments should also be compliant with the
Electronic Health Record Standards, and
prescribe data disclosure norms in line
with the standards prescribed under the
forthcoming PDP Bill framework. Local
Health Officers appointed under state
municipal laws can also be tasked with
ensuring accountability in maintaining
datadisclosure norms prescribed by the
centre and the state from time to time.
For this, the Karnataka Municipalities
Act and the Karnataka Municipal Cor-
porations Act need to be amended to
prescribe the specific duties of ULBs in
managing such data.

The disclosure norms devised must
define the need and context in which
non-consensual data sharing is allowed,
the purposes for which this is done, the
designated authorities/ health officers
that may access the data, and their re-
sponsibilities in handling the data. They
must also be tailored to suitably reflect
the extent of data disclosures required
for communicable and non-communica-
ble diseases. These norms should further
include minimum standards for anonymi-
sation, and the limited instances where
de-identification at the local levels is per-
mitted. A defined procedure for requir-

ing disclosures from medical establish-
ments and further sharing of this data
with state and centre-level repositories
should be outlined. The state laws must
further specify and publish the procedure
to settle grievances vis-a-vis health data
disclosures, and the authority or officer
tasked with this responsibility.

IMPLEMENTATION

= The Data Protection Authority created
under the Personal Data Protection
Bill should formulate Codes of Prac-
tice for the protection and sharing of
health datain line with the provisions
of the Bill and in collaboration with
sectoral regulators. These should pro-
vide minimum standards for state and
local government bodies to further in-
tegrate within state laws on managing
health data.

= The Karnataka Municipal Corporation
Act and Karnataka Municipalities Act
should be amended to specify the roles
and responsibilities of Health Data Of-
ficers in maintaining data disclosure
norms prescribed by the centre and
state.

= The Karnataka Private Medical Estab-
lishments Act should be amended for
all private hospitals to submit health
datato designated officers/ authorities
only as per laid down disclosure norms
and procedures.
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Make
Internet Coverage 100%

ATTENTION:

Ministry of Electronics and Information Technology
Ministry of Corporate Affairs

Department of Telecom, Ministry of Communications

PROBLEM Despite appearances,
quality internet access
is a privilege in India. As per latest data
shared by the Telecom Regulatory Au-
thority of India, at the end of 2018,578.2
million persons, less than 50% of India’s
population, has access to broadband in-
ternet. The Government of India has been
running the BharatNet project, which
seeks to provide internet connectivity
to all Gram Panchayats (“GP”) in India,
2.5 lakh in total. The project has missed
multiple deadlines and is now currently
slated to be completed by August 2021.
As of January 2020, only 7.45% of the 1.5
lakh GPs targeted under phase 2 of the
project are service-ready. Delays in its
implementation have a cascading effect
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on the lived realities of rural citizens de
nying them access to the internet, even
more vital in the wake of the coronavirus

pandemic and lockdown. ‘

SOLUTION  To provide universal in
ternet coverage requires
focus on two aspects; bolstering infra-
structure and creating demand. With a
lot of state governance and service deliv-
ery functions also moving online, states
have an equal stake in this, and need to
be given aprimaryrole ininfrastructure
creation. The centre should limitits role
to funding, monitoring and coordination
between different union departments
and allow states to actually deal with on-
ground implementation. For example, the



centre can work with the Department of
Space to allocate unused or underutilised

satellite bandwidth to areas which cannot

be connected through optical fibre due to

issues with the terrain. Similarly, states

would be better placed to deal with right

of way issues, which have plagued the

implementation of BharatNet across the

country. While the centre can provide an

overall framework focussing on quality,
accessibility and maintenance standards,
states should be given the freedom to de-
cide the implementation model, whether
they want to build infrastructure through

state PSUs or invite the private sector to

create infrastructure in a Public-Private

partnership model.

Currently, per user data consumption
on BharatNet is 0.14 Gb per month, which
is not enough to incentivise private oper-
ators to start providing services. Demand
creation isimportant because BharatNet
is supposed to generate revenue and is
designed to create plug and play infra-
structure, where telecom operators can
use the infrastructure created to provide
services. The solution here is two-fold.
First, the government needs to ramp up
its digital literacy programme and increase
the coverage target from the currently
modest figure of six crore citizens. This
should be supplemented by incentivising
CSR investments in digital literacy. As
levels of digital literacy increase, people
will get acquainted with navigating the
internet and the benefits accruing fromit
and this will lead to anincrease in demand.

Secondly, to ensure that no citizen gets
left behind, the government should con-
sider subsidising telecom operators to
provide mobile internet services to seg-

ments of the population below the poverty

line and living in areas where commercial

services are currently not viable due to

lack of demand. The Universal Service

Obligation Fund (“USO Fund”) should

be utilised to this effect. It is important
that a subsidy programme of this nature

have a sunset clause, because the pur-
pose here is not affordability, the aim is

to create demand.

IMPLEMENTATION

= Restructure BharatNet and allow states
to takeover infrastructure creation,
funded and monitored by the Centre.

= Add an entry in Schedule VII of the
Companies Act 2013 focussing spe-
cifically on digital literacy.

= Designasubsidy programme targeted
towards subsidising mobile internet
access to below poverty line house-
holds. This should be initiated as a pilot
programme in rural areas of the states
with the lowest tele-density. Funding
for the pilot can be routed through
the USO Fund.
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Afterword

Dr. Arghya Sengupta
Research Director

As law and public policy scholars, we've long known that governments must neve
let a serious crisis go to waste. Crises present opportunities for unprecedented re
form overcoming governance gridlocks and strategic delaying tactics by opponents
The coronavirus pandemic is no exception. India is staring at a recession, our first
in three decades. Our healthcare system is at full capacity with limited ability to
deliver further. The return of migrant workers to their villages has demonstrated
the failed promise of our welfare state.

The Prime Minister has called for sweeping reforms encompassing land, labour,
liquidity and laws. Several Chief Ministers have already started this process. Such
reforms, whether at Union or State level, must be deep, structural and meaningful
rather than merely ideological or superficial. This Briefing Book has recommended
25 reforms to the Government of India and State Governments to build a resilient
post-Covid India.

The suggested reforms are designed to achieve five policy objectives—first,
strengthen public health systems most critically through the passage of a public
health emergency preparedness law in the monsoon session of Parliament; second,
protect the vulnerable including by making new forms of digital education accessi-
ble to the differently abled; third, make governance smart by empowering the third
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tier of local self-government directly; fourth, kick-start the economy by enacting a
financial relief and protection legislation; and fifth, think digital first which can only
be done through concerted efforts to achieve 100% internet coverage in the country.
Each of the 25 reform suggestions has been made after comprehensive research,
 weighing of pros and cons, acknowledgement of comparative efforts in other coun-
tries and a clear pathway for effective implementation.

Sant Kabir had said,

Y HR AT, Dheere dheere re mana,
HR 99 ¢5 217, dheere sab kuch hoye,
ATAT e IT T, maali seenche sau ghara,
i 3TTY el B | ritu aaye, phal hoye.

“Slowly, slowly, O my mind,

Everything happens slowly,
~ The gardener waters a field with a hundred pails,
But the fruit comes only in its season.”

Everything happens at its anointed time. Now is the time for the fruit of reform
0 grow and prosper to create a resilient post-Covid India. It is our view that the
5 reforms suggested in this book, if taken up and implemented, will slowly but
urely lead us there.

Our research fellows will be happy to work with the identified nodal ministries
o start the process of converting these reform suggestions into actionable laws
nd rules.
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