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Abbreviations
S. No Abbreviations Full form

1 BEIS Business, Energy and Industrial Strategy

2 BLRC Bankruptcy Law Reforms Committee

3 CA 1956 Companies Act, 1956

4 CA 2013 Companies Act, 2013

5 CIRP Corporate Insolvency Regulation Process

4 CoC Committee of Creditors

6 CVA Company Voluntary Arrangement

7 CVL Company Voluntary Liquidation

8 ED Enforcement Directorate

9 EFDs Economic and Financial Dialogues

10 FCA Financial Conduct Authority

11 FCO Foreign Commonwealth Office

12 IBBI Insolvency and Bankruptcy Board of India

13 IBC or Code Insolvency and Bankruptcy Code, 2016

14 IP Insolvency Professional

15 IPAs Insolvency Professional Agencies

16 MCA Ministry of Corporate Affairs

17 NCLAT National Company Law Appellate Tribunal

18 NCLT National Company Law Tribunal

19 OL Official Liquidator

20 OR Official Receivers

21 PMLA Prevention of Money Laundering Act

22 SFIO Serious Fraud Investigation Office

23 UK United Kingdom
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1. Foreword
In recent years, the UK and India have developed closer financial services links, through annual
EFDs between the two Finance Ministers. At the most recent 9th EFD in April 2017, both sides
agreed to deepen cooperation on various aspects of financial services. Following this, in April 2018,
the Prime Ministers of both countries announced a new Programme of technical co-operation, with
a focus on financial services in India and envisaged up to March 2023. This technical co-operation
Programme is being funded through the UK’s Prosperity Fund. This Programme has been referred
to in this document as the ‘Foreign Commonwealth Office - Technical Assistance Programme on
Financial Services in India’ (‘FCO Programme’ or ‘Programme’). The work under this Programme is
guided by priorities set out by Finance Ministers at EFDs, as well as the recommendations of the
India-UK Financial Partnership (‘IUKFP’), which is an independent industry-led group that brings
together financial sector CEOs and experts from India and the UK and reports to Finance Ministers.
A Memorandum of Understanding was signed between the UK Foreign and Commonwealth Office
and the Indian Ministry of Finance in January 2019 to set out the specific areas of work that this
Programme will undertake.

This research paper is prepared under the insolvency pillar of the Programme and aims to focus on
the developing liquidation regime in India. During the initial phase of this Programme, various
delivery topics under this insolvency pillar were identified based on interactions with insolvency
market stakeholders including the MCA, IBBI, IPs etc.  One of the topics identified for a research
paper based on discussion with the MCA was to identify how the functioning of the “liquidator”
appointed under the Insolvency & Bankruptcy Code, 2016 can be improved, in order to embed an
effective liquidation regime in India.

Through an analysis of various aspects of the liquidation regime in India, this report seeks to
achieve the following:

► Analyse an argument about use of the OL’s office to conduct the liquidation process under the
IBC

► Draw a comparison with the UK liquidation regime highlighting the potential areas of learning

► Consider options for where the existing liquidation regime under the IBC can seek support from
the OL’s office

We are thankful to Manmayi Sharma, Research Fellow at Vidhi; Rigved Bapat, Senior Associate at
EY, and Rob Downey, Director at EY, for leading the research and drafting work for completing this
report.

Dinkar V

Partner, EY

Debanshu Mukherjee,

Co-founder, Vidhi Centre for Legal Policy
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3. Executive Summary
The IBC or Code marked a shift from the previous debtor-in-possession insolvency regime in India to
a new creditor-in-possession regime for corporate insolvency resolution. The corporate insolvency
regime as it has evolved over the last three years, has increasingly focused on achieving a
resolution for the borrower company, over liquidation, with multiple opportunities provided to
secure a rescue.

Generally, winding up processes in India have been long-drawn and time-consuming, taking years to
conclude before the company is dissolved. The multiplicity of proceedings in relation to the
company being wound up, and the extensive jurisdiction of the court, is one reason which made the
winding up process cumbersome. This was accentuated by the capacity constraints of the OL’s
office which often lacked adequate staff, technology and resources which prevented them from
discharging their duties effectively. In this context, the IBC came about as a panacea to resolve the
ills of delayed corporate insolvency processes and liquidation.

Since the Code was made effective in December 2016, numerous corporate entities have been
ordered into liquidation by the NCLT. It is reported by IBBI that up to 30th September 2019, out of
2,542 companies which were admitted under the Code, 587 companies entered liquidation of which
merely 24 of have been closed by dissolution and the rest remain ongoing. Further, it is also noted
that for the 550 ongoing cases, around 200 cases have had their first anniversary in the process.
Another interesting point is regarding the reasons for liquidation. As per the data published by IBBI
for a set of 354 ongoing liquidation cases, 200 of them went into liquidation due to an absence of a
resolution plan whereas 133 of them were liquidated on CoC’s decision to liquidate the Company
during the CIRP.1

Under the IBC, challenges continue to exist in terms of peculiar legislative aspects of the liquidation
process, for e.g. replacement of resolution professional during liquidation; liquidation of companies
with negligible assets, high quantum of liquidation expenses, lack of a matured distressed asset
market etc.

While the broad principles of liquidation are the same for both the IBC and the previous regime,
there are substantial differences as well, especially in relation to the management of the liquidation
process. From a winding up regime primarily administered by the public office of the OL under the
CA 1956, the Code now envisages an independent private professional to assume the reigns of the
liquidation process and take it to a logical conclusion.  The OL’s office which continues to preside
over pending winding-up proceedings that were initiated before the inception of the Code (among
other liquidation matters), has its own specific challenges – long pending cases with diminished
residual value for assets, litigious processes, parallel prosecution proceedings etc.

This report evaluates the challenges affecting the liquidation process under the IBC and discusses
the policy alternatives that may be considered for making the process more robust. More
specifically, it evaluates how the office of the OL may be integrated with the IBC system without
compromising on the new law’s efficiency objectives. Albeit, the development of law and practice
for the liquidation process under IBC is still in its infancy and certain teething problems can be
overcome with time, some shortcomings (specific to certain types of liquidation cases) can be
overcome sooner by utilising the office of the OL. Drawing from the UK experience, this report
attempts to provide a framework for ensuring that any such integration adopts a tailored approach
and avoids any unintended consequences.

We hope that the readers will find this report useful.

1 ‘Insolvency & Bankruptcy News’, Quarterly Newsletter of the IBBI, (July - Sept 2019)
<https://ibbi.gov.in/uploads/publication/cff2db5cfaa42ed5aad9544b04bfac8b.pdf > accessed 9 December 2019
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4. Context
The enactment of the IBC introduced a paradigm shift in the quick identification, recovery and
resolution of corporate insolvency in India. Along with this, the Code also significantly overhauled
the regime for liquidation of companies for which efforts at insolvency resolution failed. The
revamped regime for liquidation of insolvent companies under the Code makes a strong departure
from the erstwhile regime for winding-up of insolvent companies as provided under the CA 1956.
While the winding-up of companies on grounds other than insolvency continues to be dealt with
under the provisions of the CA 2013, the shift towards a new liquidation regime under the Code2 is
captured in the goals of achieving value-maximisation through a time bound liquidation process.
These goals are most prominent in two changes that operate at a structural and functional level:

(i) Structurally, unlike the erstwhile position under the CA 1956 and CA 2013, the Code does not
allow direct entry into liquidation, and mandates that a CIRP be initiated first. Upon failure of
such CIRP, the company (referred to as a ‘corporate debtor’) is ordered into liquidation by the
NCLT,3 which is denoted as the Adjudicating Authority for the purposes of the Code.

(ii) Functionally, unlike the position in the CA 1956 and CA 2013, the Code does not rely on court-
attached OLs for conduct of the liquidation process but provides for the appointment of
registered IPs. The Code created a new cadre of these regulated IPs to undertake the
resolution process as well as the liquidation process. Subject to the receipt of their consent,
the IPs who function as ‘resolution professionals’ in conducting a CIRP, continue to function as
liquidators for the corporate debtor.

It is the second change – the reliance on a completely new cadre of IPs – that this research paper
focuses on, in order to identify any gaps in the functioning of the liquidation regime under the
Code, and to assess whether the involvement of OLs may make the process more effective (at least
for certain categories of cases).

2 Specifically, liquidation as prescribed under Part II of the Code dealing with a linear process of insolvency resolution and
liquidation of corporate persons.
3Section 33 of the Code provides for liquidation of the corporate debtor if a plan for its resolution is not received within 180
days, or if no plan at all is received, or if the NCLT rejects the resolution plan, or else, if the resolution plan that is confirmed
is contravened by the corporate debtor.
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5. Objective
As the practice of liquidation under the Code evolves and matures, questions have been raised
about the efficacy of a liquidation process that is administered only by private IPs who are
particularly new to this profession, given that the Code is three years old. Further, IPs/liquidators
are still acquiring the experience to tackle the various challenges specific to conducting a time-
bound liquidation under the Code. As they acquire better clarity on several implementation issues
relating to the Code, it is expected that IPs/liquidators will be better able to administer a smooth
and time-bound liquidation process.

Through a series of consultations with Indian and UK stakeholders as part of this research paper,
we aim to analyse the potential role of the OL in the liquidation regime under the Code. In
furtherance of this aim, this research paper takes into consideration the vast experience of the OL’s
office in administering cases of winding up, and the present capacity of the OL’s office to
administer liquidation cases under the Code. This research paper also looks into the pros and cons
of such involvement of the OL and draws from the experience of the comparable framework that
exists in the UK. Given that the insolvency processes under the Code are market driven, as the
market evolves, and capacity of the insolvency profession is strengthened, the ‘fittest’ will be
preferred to administer liquidation cases by the market participants.

The specific objective of this research paper is to identify how the functioning of the “liquidator”
appointed under the Code can be improved, in order to embed a more effective liquidation regime
in India. As the OL’s office is an existing resource, which traditionally handled all cases of winding
up under the Companies Act regime, and also possesses significant knowledge and experience in
administering the winding up of companies, it may be useful to explore whether the functional
capacity of the Code’s liquidation regime may be enhanced by utilising the OL’s office for carrying
out certain types of liquidation, to ensure more timely and predictable outcomes to the process.

To this extent, this research paper will focus on evaluating if allowing OLs to carry out liquidations
under the Code will improve the functioning of the liquidation regime, or if other steps should be
taken to improve the functioning of liquidators under the Code.
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6. The IBC Regime: Liquidator’s role 
Role of the liquidator under the Code:
While the powers and duties of the liquidator under the Code are more or less similar to those of the
OL under the CA 1956 and CA 2013,4 the priorities in the functioning of the liquidator are
reflective of the Code’s revamped scheme for liquidation. The liquidation process lays great
emphasis on time-bound and beneficial liquidation of the corporate debtor, and this strongly
resonates in the features below -

(i) While originally, the attendant regulations, namely, the Insolvency and Bankruptcy Board of
India (Liquidation Process) Regulations, 2016 (‘Liquidation Regulations’)  provided a 2-year
time-period to liquidate the corporate debtor, this has now been amended and shortened to
just 1 year by the Insolvency and Bankruptcy Board of India (Liquidation Process)
(Amendment) Regulations, 2019 (‘Liquidation Amendment Regulations’).5 Given the current
state of the market for distressed assets, liquidators face a daunting task in fulfilling this
stipulation.

(ii) To enable an efficient and speedy liquidation process, the Code greatly reduces the
involvement of the court in comparison to the CA 1956 and the CA 2013. Instead, the NCLT
depends on the specialized skills and expertise of IPs to carry out tasks in an efficient and
professional manner.6

(iii) Although liquidators are not subject to the same internal controls as those applicable to a
public office such as the OLs’, IPs are subject to a stringent two-tier level of scrutiny that
regulates and monitors their entry, performance and exit - The regulator, i.e., the IBBI
regulates insolvency professional agencies (‘IPAs’), that are self-regulating professional bodies
that focus on developing the IP profession for their role under the Code. The IBBI also creates
regulations for monitoring of IPs and hears and decides complaints against them.

Concerns regarding the role and functioning of the liquidator under the Code
Three years since the implementation of the Code, the experience in conduct of the liquidation
process by IPs has raised certain concerns among various stakeholders. We carried out extensive
consultations with specific stakeholders to understand these concerns and in order to explore
solutions for making the system more effective. The key takeaways from these consultations are
presented as below –

Replacement of Resolution Professional in case of liquidation

Certain hurdles in the liquidation process arise right at the beginning. When the NCLT passes an
order for liquidation of a corporate debtor, the resolution professional appointed to conduct the
CIRP continues to act as a liquidator.7

4 See Code, Section 35; CA 1956, Section 457 and CA 2013 Sections 290 and 360. The liquidator and the OL have the same
powers and duties to take custody or control of all assets and claims; to protect and preserve the assets and properties of
the company; to invite, verify and settle claims of all creditors and claimants; to conduct an evaluation of the assets and
property of the company and to take all actions necessary for the liquidation and distribution of the company’s assets. The
liquidator is also empowered to institute or defend any legal proceedings and to investigate the financial affairs of the
company and the occurrence of avoidable transactions.
5 Liquidation Regulations, Regulation 44 as amended by Clause 12(1) of the Liquidation Amendment Regulations
6 The Report of the Bankruptcy Law Reforms Committee, Vol. 1: Rationale and Design (November 2015), para 4.4. During
the liquidation process, the liquidator is to only to keep the NCLT apprised by submitting periodic progress reports, and to
apply only when any directions to aid the liquidation process are required from the NCLT.
7 Code, Section 34. Subject to receipt of consent from the resolution professional to carry on as liquidator.
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Stakeholders in some cases feel that the IP chosen to administer the CIRP for her proficiency in the
successful turnaround of insolvent companies, does not have the requisite level of experience in the
sale of assets and property of a company in liquidation. However, currently, the Code does not
provide for replacement of the liquidator on application by any creditor or such stakeholder.8  The
NCLT can only order replacement of such liquidator on limited grounds – (i) If the plan for
insolvency resolution of the corporate debtor did not comply with mandatory requirements of the
Code9; (ii) if the IBBI recommends replacement for recorded reasons, or (iii) the resolution
professional does not give her consent for appointment as liquidator.10

Even if a new and suitable liquidator is appointed on recommendation of the IBBI, or by an order by
the NCLT, the knowledge and momentum gained from acquiring control of the corporate debtor,
for at least the 6-month duration of the CIRP, is lost. This could hinder a quick and efficient
liquidation process as many of the matters which could be taken care of by the resolution
professional’s awareness would need to be attended afresh by the newly appointed liquidator.

Liquidation of a Corporate Debtor with negligible assets

The Liquidation Regulations under the Code link payment of liquidator’s fees in proportion to the
amount realised and distributed from the sale of assets, and as a decreasing function of the time
taken to liquidate the corporate debtor’s affairs.11 In cases where the corporate debtor has
negligible assets, liquidators may not earn much from conducting the liquidation, and hence, may
not be motivated to take up such cases. A recent amendment by the IBBI (Insolvency Resolution
Process for Corporate Persons) (Second Amendment) Regulations, 2019 (‘CIRP Second
Amendment Regulations’), and also the Liquidation Amendment Regulations seek to address this,
by providing that excess liquidation costs shall be met by the CoC12or by financial institutions in the
CoC.13 This, however, only aids the liquidator to gain upfront access to payment and funds for
liquidating the corporate debtor. Liquidators may still lack incentive to liquidate a corporate debtor
that has little to no realisable assets. Further, there is no provision for meeting the liquidation costs
of corporate debtors having no such financial institutions within their CoC to meet such liquidation
expenses.

Unreasonable Liquidation expense

There is a growing concern that IPs incur unreasonably high expenses when discharging their
functions under the Code. While IPs are to ensure that costs incurred during the resolution and
liquidation process are reasonable, there is no objective guideline for what is ‘reasonable’ in a given
case.14 There is concern, especially in liquidation processes involving substantial litigation, that
liquidators may be incurring prohibitively high costs. Unlike the CIRP, there is no CoC in the
liquidation process which fixes, approves or scrutinizes the expenses incurred by the IP.15 Though
the Liquidation Amendment Regulations do allow the liquidator to consult and seek cooperation

8 For instance, in the case of Sanjay Kumar Ruia Vs. Catholic Syrian Bank Ltd. & Anr, the NCLAT expressed a clear view that
after completion of 270 days, the Committee of Creditors ceased to exist and thereby they have no jurisdiction to replace the
resolution professional.
9 See Code, Section 30(2)
10 See, Section 34(4) of the Code. While there is provision for replacement of the resolution professional on recommendation
by the Board, the Committee of Creditors does not have any powers to recommend replacement at this juncture.
11 Liquidation Regulations, Regulation 4 (As amended by the Liquidation Amendment Regulations)
12 The CoC comprises of those lenders of the corporate debtor that have extended a debt along with an interest component,
which is disbursed against consideration for time value of money. The Code envisages a ‘creditor in possession’ regime, where
such creditors are tasked with making business decisions for insolvency resolution of the corporate debtor.
13 Regulation 39B inserted by the CIRP Second Amendment Regulations and Regulation 2A inserted by the Liquidation
Amendment Regulations.
14 See IBBI (Insolvency Professionals) Regulations, 2016, Regulation 27, which provides that an IP must disclose all costs and
“must endeavor to ensure that such costs are not unreasonable.”
15 Code, Section 5(13) read with CIRP Regulations, Regulation 31
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from a ‘Stakeholders’ Consultation Committee’, the advice provided from such stakeholders is not
made binding.

Capacity constraints faced by IPs appointed as liquidators under the Code –
IPs are also constrained by a few unavoidable features of the liquidation process that serve as road-
blocks against a smooth and efficient liquidation.

Lack of market for distressed assets

Stakeholders have expressed that sale of property and assets of a company in liquidation is a
difficult process as the Indian market for distressed assets is still evolving. The Liquidation
Amendment Regulations provide a model timeline within which the liquidator must conduct various
processes of liquidation, to completely liquidate the corporate debtor within a one-year period.
Moreover, at present, most of the cases in liquidation are those that were transferred to the NCLT
from earlier regimes.16 In these cases, the value of the corporate debtor has already significantly
eroded prior to admission of a CIRP. Finding buyers for such assets is a daunting task. Such
difficulty in finding buyers for sale of assets adds to the difficulty in liquidating a corporate debtor
within the one-year time-period.

Release of attached or charged assets

A liquidation process is further affected in cases where the assets of the corporate debtor have
been attached by government agencies (such as the Enforcement Directorate (‘ED’), the Central
Bureau of Investigation, and under the Prevention of Money Laundering Act (‘PMLA’), the
Prevention of Corruption Act and so on). The liquidator’s ability to sell such assets is severely
affected as it takes time to free-up such assets and sell them. Such attachment of assets by various
probe agencies and statutory authorities for past investigations is one of the major causes for delay
in the liquidation process. Until the asset is not free of encumbrances, or ‘clean’, buyers are unlikely
to come forward, be it at the liquidation or at the resolution stage.

Complex and long-drawn liquidations

Liquidation proceedings of certain corporate debtors may involve a lot of litigation. This may be
because pending legal proceedings that were subject to a stay during the CIRP are no longer barred
and may be continued.17 This may also be the case where, for taking necessary legal action against
persons who owe the corporate debtor any sum of money, the liquidator has to seek permission of
the NCLT.18 Further, many cases involve appeals to the NCLAT. There is just one NCLAT that hears
appeals from 14 benches of the NCLT located in different states over the country. When such
litigation results in a stay on the liquidation process, the possible buyers for the company’s assets
in liquidation tend to lose commercial interest in the assets of the corporate debtor as value may be
diminishing. As is evident, the initial cases of liquidation, such as Innoventive Industries Ltd.19, UB
Engineering Ltd.20 and Gujarat NRE Coke Ltd.21 have faced a fair amount of litigation and have not
been dissolved more than 2 years after they were ordered into liquidation.

Uncertainty in processes of Liquidation

16 IBBI, ‘Insolvency & Bankruptcy News’, Quarterly Newsletter of the IBBI, (July - Sept 2019)
<https://ibbi.gov.in/uploads/publication/cff2db5cfaa42ed5aad9544b04bfac8b.pdf > accessed 9 December 2019
17 Code, Section 35
18 The initiation of proceedings by the company under liquidation can be done only with the prior approval of the NCLT.
19 NCLT order dated 08.12.2017 in C.P. 01/I&BP/2016
20 NCLT order dated 05.12.2017 in C.P NO. 1A/I&BP/NCLT/MAH/2017
21 NCLT order dated 11.01.2018 in C.P. (IB) No. 182/KB/2017
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There are certain issues in the Code that were more or less unresolved and hence brought
uncertainty to the liquidation process and prolonged its duration –

The Code and its implementation reveal a decided preference for retaining the ‘going concern’
status of a company. Many decisions of the NCLT and the NCLAT have directed sale of a corporate
debtor as a ‘going concern’.22 This requires that the business activity of the corporate debtor is
kept ongoing despite an order of liquidation. Further, all such assets and liabilities that are integral
to the conduct of the business, or the corporate debtor in itself must be transferred together.

While the Liquidation Amendment Regulations have expressly clarified that costs incurred by the
liquidator in carrying out such going concern sale will be included under the head of liquidation
costs23 (which are paid in priority to any other claims in liquidation), stakeholders report that the
main issue is that such process of going concern sales is generally quite burdensome owing to the
requirement of maintaining an already fund-deficient company in liquidation as a going concern.
Further, the Liquidation Amendment Regulations stipulate that such sale be completed within 90
days, 24 which, most stakeholders have reported, is next to impossible.

Similarly, if a compromise or arrangement under Section 230 of the CA 2013 is proposed for a
corporate debtor, the Liquidation Amendment Regulations direct that such process be completed
within ninety days.25 This is also generally not feasible as such schemes under the CA 2013 are not
fully compatible with the processes of the Code. For instance, schemes under the CA 2013 are not
time-bound and require extensive deliberations and approvals from creditors and members of the
company. Such differences in process have also attracted some amount of litigation26, such as
when they involved related parties of the corporate debtor, who unlike during the CIRP27, were not
expressly barred from taking over a corporate debtor in a liquidation scenario. Notably, the
Liquidation Regulations were recently amended in January 2020 in order to reconcile such conflict
- they now provide that those ineligible to submit a resolution plan shall in no way be party to any
such compromise or arrangement under the Code.28

The CIRP Second Amendment Regulations have also sought to provide some relief to the liquidator,
by stating that the CoC may fix the fees of the liquidator for the period during which such
compromise or arrangement is to be attempted, or where the corporate debtor is to be liquidated
as a going concern.29 Further, the Liquidation Amendment Regulations provide that the liquidator
will be paid the same amount of fees as a resolution professional during the CIRP, for the time-
period during which such compromise or arrangement is effected.30 However, these changes do not
resolve the fact that such processes in liquidation are found to be burdensome and incompatible
with the processes under the Code, and have resulted in increased litigation and delays.

Another area of uncertainty that was faced by liquidators was regarding the delay in obtaining a
decision from creditors on relinquishment of security interest. An attempt has been made to
address this through the Liquidation Amendment Regulations - if a secured creditor does not inform
the liquidator of its decision to either relinquish or realise its security interest within thirty days of

22 M/s Gujarat NRE Coke Ltd.; Edelweiss Asset Reconstruction Company Ltd. v. Bharti Defence and
Infrastructure Ltd.; In the matter of Reid &amp; Taylor; Rukmani Infra Projects Private Ltd.; S.C. Sekaran v.
Amit Gupta &amp; Ors.
23 Liquidation Amendment Regulations, Regulation 2(ea)(v)
24 Liquidation Amendment Regulations, Regulation 32A(4)
25 Liquidation Amendment Regulations, Regulation 2B
26See Jindal Steel &amp; Power Ltd. v. Arun Kumar Jagatramka and Gujarat NRE Coke Ltd., Company Appeal (AT)
No.221/2018, NCLAT; J.M. Financial Asset Reconstruction Company Limited v. G. Madhusudhan Rao, R.P. of Bheema
Cements Ltd, Company Appeal (AT) (Insolvency) No. 663/2019, NCLAT.;
27 See Code, Section 29A
28 Insolvency and Bankruptcy Board of India (Liquidation Process) (Amendment) Regulations, 2020, Regulation 2B
29 CIRP Second Amendment Regulations, Regulation 39D
30 Liquidation Amendment Regulations, Regulation 4(2)(a)
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the liquidation commencement date, such asset is presumed to form part of the liquidation
estate.31 Even so, post relinquishment of security, there is ambiguity on the extent to which inter-se
priorities between lenders are to be respected. Such ambiguities result in increasing the time taken
by creditors to decide on the relinquishment of assets, and in turn adds to the time taken by the
liquidator to realise and distribute proceeds to various lenders. The above issues reflect a very
‘work-in-progress’ picture of the liquidation regime under the Code. The success or failure of the
revamped scheme for liquidation as conducted by IPs under the Code however, is yet to be
assessed given that very few corporates have been finally dissolved under the Code. Today, it is
necessary to look at ways in which gaps in the liquidation process can be addressed. To this end,
the existing structure and functioning of the OL’s office is enquired into, to check its potential to
clear out such bottlenecks as highlighted in the paragraphs above. We also interacted with the OLs
offices in Mumbai and New Delhi to understand their functioning and readiness for their possible
integration within the Code.

Why does the Code rely upon IPs to be liquidators?
The report of the BLRC explains the need to come up with a new and competitive cadre of private
professionals that would be better equipped to carry out time-bound resolution and liquidation of
corporate entities.32 While the interim report of the BLRC explains the delays, capacity constraints
and inefficiencies of the court-attached OL regime,33 the BLRC report lays down the argument for
bringing in a well-functioning and market-driven resource of private professionals for making the
liquidation regime more efficient.34 However, given the number of cases that are being ordered into
liquidation, and coupled with the short time-period within which the Code aims to complete such
liquidation, there might be a case to  examine the possibility of integrating the OL’s office with the
Code for certain kinds of cases and processes in liquidation.

31 Liquidation Amendment Regulations, Regulation 21A
32 Ministry of Finance, The Report of the Bankruptcy Law Reforms Committee, Vol. 1: Rationale and Design (November 2015),
para 4.4
33 Ministry of Finance, Interim Report of the Bankruptcy Law Reform Committee (February 2015), para 5.1A
34 Ministry of Finance, The Report of the Bankruptcy Law Reforms Committee, Vol. 1: Rationale and Design (November 2015),
para 4.4
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7. The Official Liquidator’s Office 
Currently, the office of the OL is attached to the High Court (the NCLT in case of the CA 2013) and
it carries out the winding up process for all pending cases under the erstwhile CA 1956 and for
winding up processes initiated on grounds other than insolvency, under the CA 2013.

The office of the OL has one OL, a few Deputy Liquidators, a Company Prosecutor and allied staff
to help with the winding up of companies. There is only one office of the OL, attached to the
relevant High Court, that administers all of the winding up proceedings admitted by such High
Court.  It may be noted that – and as it stands documented – the OL’s office has constantly faced a
lack of adequate manpower for efficient discharge of its functions.35

Even after the enactment of the Code, a large number of winding up cases are still being handled by
the OL’s office.

► Metrics of Delhi OL’s office –

Companies under Compulsory Winding Up

Classification of cases
01.01.2017 to

31.12.2017
01.01.2018 to

31.12.2018
01.01.2019 to

30.06.2019

No. of companies undergoing
compulsory winding up

364 390 378

Admission of winding up against
companies

51 73 17

No. of companies dissolved /
recalled during the year

25 85 17

No. of companies undergoing
winding up as on last day of year

390 378 378

► Metrics of Mumbai OL’s office –

Companies under Compulsory Winding Up

Classification of cases
01.01.2017 to

31.12.2017
01.01.2018 to

31.12.2018
01.01.2019 to

30.06.2019

No. of companies undergoing
compulsory winding up

1313 1340 1474

Fresh cases admitted against
companies

84 189 10

No. of companies dissolved /
recalled during the year

57 55 21

No. of companies undergoing
winding up as on last day of year

1340 1474 1463

Note: The above information has been obtained from the records of the OL’s office.

35 Government of India, ‘Report of the High-Level Committee on Law Relating to Insolvency and Winding Up of Companies’
(July 2000), para 1.15
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Based on our consultations with the OL’s offices in Mumbai and New Delhi, we understand that the
relief offered by implementation of the Code36 allowed the High Courts to finally list, hear and admit
a large amount of pending winding up matters on which notice had been issued.

This is reported by the OL’s office as the reason for a big surge in winding up matters that were
admitted in 2017 and 2018. This surge substantially reduced in 2019 after some of the backlog
was cleared.

Capacity constraints faced by OLs appointed as liquidators –
In expectation that the workload of the OL’s office will decrease and free up a major resource in
winding up of companies, it is necessary to identify any inherent constraints that affect the efficient
running of the OL’s offices. This will also help in evaluating whether the OL’s office can be utilised
for administering liquidation proceedings under the Code. Consultations with OL’s offices in Mumbai
and Delhi revealed some serious capacity constraints faced by them. Here is a broad overview:

Manpower constraints

A major issue plaguing the OL’s offices is a quantitative and qualitative lack of capacity. As
mentioned earlier, every High Court has one OL’s office attached to it, to wind up the affairs of all
companies under liquidation as per the CA 1956. It is reported that the OL’s offices severely lack
capacity and qualified staff for handling cases effectively. At present, the OL’s office is even more
burdened as there is a large influx of winding up matters on which notice was earlier issued or that
were earlier admitted, but were never listed in court owing to pendency.

Company paid staff

To add to such capacity issues, the OL’s offices also reported the problem of having limited
assistance from “company paid staff”. Company paid staff are the additional staff appointed under
Rules 308 and 309 of the Companies Court Rules, 1959 to assist with the liquidation of certain
companies, and that are paid out of such companies’ funds in liquidation. After being taken on
board, such company paid staff end up providing extended years of service in the OL’s offices. On
this account, their services are time and again regularised and they are absorbed into the OL’s
office.37 Consultations inform us that their qualifications are not specific and tailored to the tasks
required to be performed by the OL’s office.

Dependence on Courts

The OL’s office is also affected by the structure of the winding up system under the erstwhile CA
1956, which required taking approval from the High Court for conduct of each and every process of
winding up. This has always been an issue on account of the dependence on an already over-
burdened system. Further, unlike the Code, where the liquidator has access to records and affairs
of the company which were taken control of by the resolution professional at the stage of CIRP, the
OL under the CA 1956, has to wait long periods for obtaining the statement of affairs, books of
account, records and assets, list of creditors and contributories, etc. In all this time, substantial
corporate assets would remain undistributed.38 Further, a time-honoured system of seeking the
court’s approval for many major decisions, also contributes to the delays.

36 In allowing initiation of insolvency proceedings and transfer of winding up proceedings before the NCLT
37 See, relevant memorandums issues by the Ministry of Corporate Affairs in relation to services of company paid staff -
<http://www.mca.gov.in/MinistryV2/companypaidstaff.html> accessed 25 September 2019.
38 Government of India, ‘Report of the High-Level Committee on Law Relating to Insolvency and Winding Up of Companies’
(July 2000), para 3.3
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Engagement of experts

In order to engage the services of external experts, the OL’s office has to take permissions from the
Court. Apart from permissions, the OL has to also apply to the Court for orders approving payment
of the fees of such experts. In this regard, the appointment of valuers, chartered accountants and
security guards to protect the property and assets of the company in liquidation is reported to be
both a time consuming and expensive affair.

In addition to the above, while the OL would incur necessary expenses out of the permanent
advance provided or such other fund provided by the Central Government39, however, such funds
are usually either unavailable or inadequate. This is also reported as another major cause for
delays.40

39 Companies Court Rules 1959, Rule 292
40 Government of India, ‘Report of the High-Level Committee on Law Relating to Insolvency and Winding Up of Companies’
(July 2000), para 3.16
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8. Comparative issues: Official liquidators (India) vs 
Official Receiver (UK) 

Similar to the OL’s office in India, ORs  are attached to the High Court that has jurisdiction to hear
insolvency cases and may be assisted by one or more deputy ORs. On the other hand, insolvency
practitioners in the UK, are a private cadre of individuals that are usually accountants or solicitors
or belong to entities authorised by a regulator under the Insolvency Act, 1986.

Frameworks under which Insolvency Practitioners and ORs operate

Insolvency practitioners and ORs operate under the same set of rules under the Insolvency Act,
1986, i.e. the Insolvency (England and Wales) Rules, 2016 (‘Insolvency Rules’). However, the OR is
a civil servant that acts under the general directions of the Secretary of State and is an officer of
the court in relation to which the OR exercises those functions.41 While ORs are qualified to carry
out liquidation functions by virtue of their office,42  IPs are subject to rigorous entry and
qualification requirements pertaining to education, experience and mandatory registration, in order
to be eligible to practice.

Specific roles in Liquidation of both Insolvency Practitioners and OR

The OR is by default appointed as the liquidator in cases of compulsory winding up as ordered by
the court,43 though the OR is generally replaced by an insolvency practitioner, in a creditors’
meeting that may be called for such purpose by the OR.

Insolvency practitioners are appointed in cases of CVLs and winding up subsequent to the
administration stage of a company. ORs cannot be appointed as liquidators in a CVL, as these are to
be conducted only by insolvency practitioners that are qualified to act as such under the Insolvency
Act, 1986. However, statutorily, the OR retains her duty to investigate, report to creditors and
report on the company officers’ conduct in such cases of winding up.44

As the compulsory liquidation regime allows both insolvency practitioners and ORs to function as
liquidators, there is a mechanism for transfer of information and records between both office
holders. Insolvency practitioners functioning as liquidators are required to keep the OR updated
with information and records on the winding up of a company, and to permit inspection of books
and other records by the OR where required.45 This allows the OR to be involved in the winding up,
in order to provide investigation and support as required.

Where an insolvency practitioner is appointed in succession to an OR, the OR is required to
handover all assets and information relating to the winding up of the company, and the liquidator is
to then discharge any balance or dues out of the realisation of assets by the OR.46

Remuneration of Insolvency Practitioners and ORs

The remuneration of insolvency practitioners as liquidators is to be determined by the creditors,
and if not so determined, then it is fixed in terms of the Insolvency Rules.47 The basis for such

41 Insolvency Act, Section 400
42 Insolvency Act, Sections 388(1) and 389(2)
43 Insolvency Act 1986, Section 136(2)
44 Insolvency Act, 1986, Section 132. Also see, The duties of the Official Receiver,
<https://www.gov.uk/government/publications/liquidation-and-insolvency/liquidation-and-insolvency> accessed 23
November 2019
45 Insolvency Act, 1986, Section 143(2)
46 Insolvency Rules, Rule 7.60
47 Insolvency Rules, Rules 18.16-18.20 read with Schedule 11
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remuneration is fixed in terms of a percentage of the assets realised or distributed, or on an hourly
rate,48 or for a fixed sum. Creditors, while determining the fees of a liquidator, are to consider the
complexity of the case, any extra responsibility required of liquidators; how effectively the duties
are carried out and also the value and nature of assets that the liquidator has to deal with.49

The OR on the other hand, enjoys a general fee of £6,000 and a liquidator’s fee which is calculated
at 15% of the asset value realised by the OR. The OR is also paid an administration fee of £5,000
for the performance of duties as an OR, including the duty to investigate and report on the affairs
of companies in liquidation. While the fee payable to the OR is to be paid into the Consolidated
Fund,50 the OR in her capacity as a civil servant, receives a salary from the government.51

Recourse to ORs in Cases of Compulsory Winding Up
As it is primarily in cases of compulsory winding up, that the UK follows what may be described as a
hybrid structure – where the liquidation may be completed either by the OR by an insolvency
practitioner,52 this research paper will focus on comparing the role and capacity of office holders in
such compulsory liquidations in the UK.

We consulted relevant stakeholders in the UK in order to better understand the role and functions
of the OR and of insolvency practitioners in the UK. These consultations revealed additional
perspectives on the need and role of ORs in certain cases of compulsory winding up, in addition to
only insolvency practitioners.

Appointment of ORs in high risk liquidations

Companies in the UK which enter into compulsory liquidation, are generally smaller and less
complex than those that are dealt with by insolvency practitioners under an administration or
through CVA . This is because many of the companies that are eventually ordered into compulsory
winding up are those that have already ceased trading or are to be wound up on account of
outstanding tax liabilities.53

However, there has been a recent change as per which complex and high-risk companies are being
directly ordered into compulsory liquidation, without at first going through a process of
administration. In such cases, namely, those of Carillion, British Steel and more recently, Thomas
Cook, consultations inform us that the appointment and continued conduct of the OR in
administering the winding up process is preferred and considered ideal from a risk perspective, as
the OR enjoys a higher degree of cooperation as well as immunity from other state, enforcement
and investigative authorities that may be involved in such complex cases of winding up.

Companies with negligible assets in Liquidation

In cases of compulsory windings up, the services of an OR are often utilised when the company
being wound up has few or no assets that may be made part of the liquidation estate. In such cases,
private insolvency practitioners are unlikely to conduct the winding up of a company with a known
lack of assets as it may constrain the scope of remuneration offered to them.

Seeing as the recovery of fees of ORs is also partly made dependent on the availability of assets in
the liquidation estate (at 15% of the asset value realised by the OR), it is reported that in cases
where there are nil or negligible assets, the OR does not recover any such fees.

48 Where fees are determined at an hourly rate, the liquidator must provide in advance, a full estimate of the fees that will be
charged.
49 Insolvency Rules, Rule 18.16(9)
50 Insolvency Act, Section 414(7)
51 Insolvency Act, Section 399(2)(a)
52 Insolvency Act, Section 230
53 These cases of compulsory liquidations are initiated on application by His Majesty’s Revenue & Customs.
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Furthermore, as orders for compulsory winding up are generally made for companies that have
stopped trading and have a small asset base, generally, such cases provide a lesser rate of
remuneration. In any case, little to no time is spent by ORs in adjudicating claims in such cases of
winding up. On top of this, retaining an OR as the liquidator is generally cheaper for creditors over
the appointment of an insolvency practitioner.

However, it is often the case that for companies with lesser funds to support their winding up, the
ORs may be constrained in obtaining additional support from valuers or legal professionals.
Generally, however, the OR is careful to first assess and ensure that recourse to additional support
is only had in cases where the assets can cover the costs of such agent and also provide returns to
the liquidation estate.

Winding ups involving investigations into Companies’ Affairs

In the UK, cases that end up in compulsory winding up as ordered by the court generally involve a
history of fraud, or are cases where the management has not taken proactive steps to deal with the
company’s financial difficulties, or are wound up following an investigation by the FCA or by the
department for BEIS.54 As per the Insolvency Act, 1986, ORs are generally tasked with the duty to
investigate reasons for failure of the company, the business dealings and affairs of the company.55

Such cases involving misconduct, fraud or unlawful actions by the directors of the company, are
also generally the type of cases that require investigation into past antecedent transactions, or
fraudulent transactions. Further, in compulsory liquidations where an insolvency practitioner is
appointed as the liquidator in order to realise assets and distribute funds to creditors, the OR
retains the responsibility to investigate the causes of failure of the company. This separation of
roles avoids any unnecessary duplication of costs.

It is worth noting that in the UK, the responsibility for criminal prosecutions was recently
transferred to the Insolvency Service.56 Pursuant to this, the Insolvency Service now provides an
“in-house” legal team, and also has support from the government legal department, in order to
conduct such criminal prosecutions.57 This may have helped provide a major capacity-boost to the
winding up processes in the UK.

Where Company in Voluntary Liquidation receives a petition for its Compulsory Liquidation

In some cases, a contributory or creditor58, or an OR may petition59 for the compulsory winding up
of a company that is in voluntary liquidation. Such a petition may be made for a number of reasons:

► Where the directors have been able to exert improper influence over the liquidator and there is
a need for more rigorous investigation of the affairs of the company;

► Where the liquidator is not acting with due diligence and the winding up is subject to delays;

► The voluntary liquidator has admitted inflated or non-substantiated claims against the
company;

► There is a need for speedy investigation of a company’s affairs60

54 The BEIS is a lead criminal enforcement agency for insolvency related fraud and associated corporate misconduct, in
companies and by bankrupts by prosecuting breaches of Insolvency and Company Law.
55 Insolvency Act 1986, Section 132
56 UK Government, ‘Investigations and enforcement: what we do, our outcomes and complaints’ (www.gov.uk)
<https://www.gov.uk/government/collections/insolvency-service-investigations-and-enforcement-what-we-do-our-
outcomes-and-complaints> accessed 16 November 2019
57 Ibid
58 Insolvency Act 1986, Sections 116 and 124(5)
59 Insolvency Act, Section 124(5)
60 Andrew Keay, Keay and Walton: Insolvency Law Corporate and Personal (2nd Edn, Jordan
Publishing Ltd. 2008) 245
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As is evident from the above, the liquidation process in the UK allows for choosing between two
alternative functionaries – this means there is a supplemental framework that allows the benefits of
one functionary to address the possible failings of another. While compulsory winding up in the UK
is substantially a court-administered process, the provisions of the law allow for stakeholders to
express a choice for an appropriate functionary to take on the liquidation process in accordance
with the requirement of the specific case for liquidation.
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9. Analysing role of OL’s office in the IBC regime
What are the potential benefits of OLs carrying out liquidation under the Code?

Compensation not tied to Liquidation process

As on date, and similar to the situation in the UK, the OL receives a fixed salary as an employee of
the government and does not administer cases of winding up for any commercial considerations.
Further, all moneys received by the OL for the winding up of a company, and the realisations of
each day are to be deposited into the public account of India.61 Hence, the compensation of the OL,
not being tied to realisations from the liquidation process, the OL may be involved as an option for
conducting liquidation of corporates with very few or zero realisable assets.

Support from Public Administration

Based on inputs from stakeholders consulted, we understand that the OL’s office might be able to
coordinate with public authorities better as compared to a private IP. This can be very helpful in
cases requiring help from government functionaries such as local law enforcement, the Income Tax
department, the ED or the SFIO.

Investigation of Company Affairs and of Avoidance Actions

OL’s office may also be allowed to separately look into any issues that require investigation of
company’s affairs or the dealings of the prior management and, also for the investigation of
avoidance actions and other fraudulent transactions. One may admit that the OL’s office carries a
stronger perception as an authority figure to investigate company affairs (that may also involve
public interest). At the same time, it is expected that the framework of the Code will enable better
access to financial and other information of the corporate debtor, especially out of the CIRP. Given
this scenario, and the expectation that in the next few years, the workload of the OL’s office might
decrease, it may be possible for the OL’s office to supplement IPs and support the efficient conduct
of the liquidation process for avoidance and other actions, such as against the ex-management and
directors, that require deeper investigation into the company’s affairs. The OLs office could also be
utilised for prosecution of such actions, if considered appropriate.

In fact, there have been policy recommendations on the need to separate proceedings for asset
sale from misfeasance proceedings, in order to improve the efficiency of both processes.62 As is
seen above, in the UK as well, in liquidations where the insolvency practitioner is appointed, the OR
retains the responsibility to investigate the causes of failure of the company and past antecedent
transactions, or fraudulent transactions.

Unique position to access records of Companies

The OLs office has recourse to an existing structure for availing records of companies. This is
because the OL’s office is well-connected to the Registrar of Companies and the Regional Directors
under the Companies Act. It might be better positioned to get access to existing information about
companies by coordinating with those offices.

In relation to the interaction of the liquidation process with schemes under section 230 of the CA
2013, the OL’s office, and its prior experience in handling such schemes of arrangement in a
liquidation scenario might also be helpful in utilising them more effectively.

61 Companies (Court) Rules, 1959. Rule 287
62 High Level Committee on Law Relating to Insolvency and Winding Up of Companies
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What are the potential concerns with OLs carrying out liquidation under the Code?

Knowledge of the Code

In order to utilise the OL’s office for the processes of the Code, it will be necessary for it to be well
conversant with the provisions and requirements of the Code. For this, it may be necessary for the
MCA in consultation with the IBBI, to either prescribe training for the OL’s office on the provisions
of the Code and require that the OL and staff of the OL’s office clear the limited insolvency
examination that is administered to IPs. Given the unique nature of the OL’s experience, the MCA
could also consider designing separate qualification criteria for registering them as IPs, if required.

Application of Standard of Conduct, Rights, Duties and Protections

The Code and its attendant regulations provide for certain rights, duties and protections to IPs. For
instance, Section 208 of the Code read with the IBBI (Insolvency Professionals) Regulations, 2016
requires IPs to abide by a code of conduct in relation to any processes they may administer under
the Code. The Code also contains provision for complaints against IPs and disciplinary proceedings
on such complaint.63 The OL may have to be brought within the purview of these, for discharging
any functions under the Code. However, the extent to which the existing structure under the Code
may be made applicable to the OL’s office requires a deeper evaluation.

Allocation of Workforce and Capacity

Once the OL has been inducted into the functions and processes of the Code, it may be necessary
to designate a specific category of officers to assist with the liquidation process under the Code.
From our consultations, we understand that it may not be efficient to integrate the OLs with the
Code without increasing their existing capacity. For this reason, MCA could consider providing for a
designated cadre of officers for matters under the Code to avoid overburdening the OL’s office
(which may cause more delays for both regular winding up matters and for liquidations under the
Code).

Information sharing with the OL’s office

If the OL’s office is to be involved in the liquidation process under the Code, it will be prudent and
efficient for the OL’s officers to be kept informed of the CIRP of such corporate debtors as well.
There is a need to establish a communication channel for the OLs’ office to be better connected and
informed of the proceedings under the Code (through the IBBI or otherwise). As noted above, the
UK Insolvency Act, 1986 contains specific provisions mandating transfer of records and
information from the insolvency practitioner to the OR.

How can learnings from the UK be drawn on?
Drawing from the regime for compulsory liquidation in the UK, and on the basis of our consultations
with relevant stakeholders, there are three broad areas where learnings from the UK can be drawn
on. These are listed below, and thereafter explained in detail –

1. The provision of greater autonomy and control to the liquidator;

2. Access to a supplemental framework of insolvency practitioners and ORs where such office
holders are appointed in recognition of their specific capacity and strengths in administering
different cases of compulsory winding up;

3. Ability to institute (compulsory) winding up, where an OR is appointed, in certain cases such as
those involving improper discharge of powers by an insolvency practitioner.

63 Code, Sections 217-220
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The above points are detailed below -

Greater autonomy to Liquidators

Previously in the UK, the liquidator in a compulsory winding up was required to obtain the sanction
of the court, or of the liquidation committee before commencing proceedings on behalf of the
company, while such sanction was not required in a voluntary winding up. This distinction was later
removed, and liquidators can now exercise, without prior sanction, and on the basis of their own
determination, powers to pay any class of creditors, effect a compromise or arrangement, to
institute or defend any legal action or proceedings, and also to carry on the business of the
company, as far as may be necessary, for its beneficial winding up.64

In India, the implementation of the liquidation process under the Code is facing serious delays on
account of greater involvement of the NCLT and NCLAT than may be optimal for a time-bound
process. There is prolonged litigation and involvement of courts especially in cases seeking to
affect a going concern sale, or involving takeover of the company through a scheme under the CA
1956.

In the UK, liquidators enjoy greater autonomy especially on account of the following -

Primacy to commercial decision of Liquidator: Consultations revealed that in practice, courts only
intervene in an insolvency procedure if the office holder – be it the OR or the insolvency practitioner
seeks directions of the court on a particular issue. It has been made clear by courts in the UK that it
is not their role to give views on commercial or administrative matters, or to provide any assurance
or validation to the role of the office holder in liquidation. Courts have instead emphasised that
liquidators may take commercial decisions and act in the best interests of the insolvent company
without obtaining sanction from either the court or a liquidation committee.65 Courts are involved
only when particularly strong sanctions are to be imposed on individuals who may be resisting the
insolvency process. For example, where the OR has requested a public examination of the
company’s officers in court.

Court not involved in directing going concern sales and schemes in liquidation: In the UK, there is
much less emphasis on realising liquidation sale of a company whilst keeping its business running as
a going concern. Further, there is little to no practise of engaging in any schemes of compromise or
arrangement in the case of compulsory liquidations.

This may substantially be on account of the fact that any decision on whether to continue to trade
or not, is made by the office holder in liquidation, and the court has no involvement in this regard.
Hence, should the OR be of the opinion that the business is not able to achieve the statutory
objectives of the Insolvency Act, 1986, then she can take the decision to proceed to liquidation.

Seeing the above three points, it may be beneficial to provide greater administrative autonomy to
an office holder (the IP or the OL) under the Code. Instead of exploring options for the revival of a
company in liquidation, the authority to make decisions on going concern sales, and schemes in
liquidation, could be rested solely on the administrative and commercial discretion of the IP or OLs
in India (allowing for consultation with the stakeholders’ consultation committee). At present
however, the liquidation processes under the Code are getting affected by substantial delays
especially as multiple stakeholders are approaching the NCLT and the NCLAT in order to press the
possibility of either bringing about a going concern sale, or effecting a compromise or arrangement
in liquidation.

Special Managers - Role of ORs supplemented by Insolvency Practitioners

It is very interesting to note the practise of appointing special managers in the UK, especially in
complex cases, especially where the OR and the insolvency practitioner are both simultaneously

64 Insolvency Act, Schedule 4 as amended by the Small Business, Enterprise and Employment Act 2015
65 Re Longmeade Ltd (in administration) [2016] EWHC 356 (Ch)
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involved in a complex winding up involving substantial public interest. The following are the benefits
of such a framework -

Provision of Additional Support: In high-risk and complex liquidations in the UK, the liquidator may
require additional support to complete liquidation proceedings. In such cases, the liquidator may
apply for the appointment of a ‘special manager’ in order to provide all the necessary skills and
resources in order to handle such complex cases. Special managers are generally appointed in
cases where the liquidator requires assistance in the management of the business or property of
the company and in looking after the interests of the company’s stakeholders.66

Cover from Risk in complex liquidations: In some high-risk liquidations, the OR may be appointed
as the liquidator, while an IP functions as the special manager. For example, consultations inform
us that in the case of British Steel, the operations of the company could not be safely “switched off”
during liquidation, but the ongoing trading involved potential liability on significant health, safety
and environmental issues. In these cases, hiring a willing insolvency practitioner would generally
involve providing significant funding and guarantees, the costs of which outweigh most benefits.
Thus, in such high-risk cases, ORs act as the liquidators and require the appoint of insolvency
practitioners to provide additional support to complete the liquidation proceedings.

Further, while in the UK, the OR and the insolvency practitioner are not to be personally liable for
costs unless the court directs.67 Should the court direct such personal liability upon ORs, it is
understood that ORs are generally supported by their sponsoring department.

In such cases the OR functions more as a titular liquidator, providing the necessary approvals for
the processes in winding up that are actually conducted by an insolvency practitioner, in her role as
a special manager. The remuneration of such special managers is fixed by the court from time to
time.68

Scope for better utilisation of assistance in cases involving public interest: Seeing such practise
of special managers in the UK, it may also be beneficial to allow IPs under the Code to assist OLs
with the liquidation process of large companies, such as PSUs and those companies involving
substantial public interest. Further, as OLs also enjoy better cooperation from public authorities –
they may be better suited to carry out liquidations of large companies that affect public interest. In
such cases, IPs as special managers could perform the supplemental role of providing their skills
and resources to enable smooth and time-bound conduct of such liquidations.

Ability to institute Compulsory Liquidation in certain cases, and appoint an Official Receiver

As noted above, in the UK, in cases of voluntary liquidation involving allegations against improper
discharge of functions in liquidation, and where there exists suspicion of directors’ involvement and
influence in the liquidation process, a petition for compulsory liquidation may be filed. In such
cases, upon the passing of an order for compulsory liquidation, the OR may be appointed to
conduct the liquidation process.

Drawing from such process, to the extent that it may be relevant to the Indian context, it may be
beneficial to have an option under the Code that allows for the appointment of an OL in a
liquidation process, in order to bring in greater transparency and possible recourse against mala
fide actions of ex-management. This may also help check against any scope for improper
administration of the liquidation process by IPs under the Code.

66 Insolvency Act, Section 177
67 Insolvency Rules, Rule 12.47
68 Insolvency Rules, Rule 7.93(5)
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10. Potential areas of inter-play between OL’s office 
and IBC regime

OL as part of a Hybrid Structure for Liquidation
Similar to the system in the UK, which allows both the OR and an insolvency practitioner to take up
cases of (compulsory) liquidation, the Code may also provide for the office of the OL to take on
specific cases of liquidation. In fact, Section 275 of the CA 2013 does at present allow the NCLT to
appoint either an OL, or an IP as the ‘Company Liquidator’, for winding up a company.  In similar
fashion, the Code may also allow the NCLT to appoint either an IP or an OL depending upon the
requirements of the case, such as –

(i) OL for liquidation of Corporate Debtor with Negligible Assets

Unlike the fixed remuneration that is paid to OLs by the government and which is generally
unconnected to the conduct of the winding up process, the Liquidation Regulations under the
Code link payment of the liquidator’s fees in proportion to the amount realised and distributed
from sale of assets, and as a decreasing function of the time taken to liquidate the corporate
debtor’s affairs. In cases where on failure of CIRP, the CoC has also come to the conclusion
that liquidation cost of the corporate debtor exceeds the asset value of the corporate debtor –
in such cases the office of the OL may be appointed to conduct liquidation.

However, care must be exercised that appointment of the OL does not lead to any
unreasonable public expense. Hence, all other liquidation costs incurred by the OL - such as in
the appointment of professionals69 and in verification of claims70 - may be recouped in the
same manner as is provided for IPs.

(ii) OL for liquidation of Corporate Debtor having substantial impact on public interest

It may be beneficial to appoint IPs in a role comparable to a special manager, where the OL
may function as the liquidator of a corporate debtor, the liquidation of which has a substantial
impact on public interest. In such cases, the office of the OL would be better placed to shoulder
or respond to litigation risks, whereas the skills and resources of the IP could be well-utilised in
carrying out the liquidation processes. This could enable an expedient division of
responsibilities between the OL and the IP and be conducive to a smoother conduct of the
liquidation process.

(iii) Where IP needs to be replaced with a functionary having very specific experience for carrying
out liquidations in the Indian context

Some cases may require a functionary with greater experience in conduct of liquidation – for
instance, cases involving sale of assets located in certain districts, or where the land involves
numerous tenancies or mortgage rights and is difficult take control of and sell. In such cases,
the stakeholders may prefer that the liquidation process be conducted by the OL’s office. The
OL’s office has conducted windings up of companies, the assets and properties of which are in
much worse shape than those entities that have undergone an insolvency process in a timelier
fashion under the Code. Further, the OL’s attached to specific High Courts may have a better
idea of the market in that state/district for sale of assets. Moreover, the OL being a public
authority, is perceived to have more state-backed authority and power to free up and sell such
assets.

69 Liquidation Regulations, Regulation 7
70 Liquidation Regulations, Regulation 24
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OL as an Additional Liquidator
The OL may be appointed as an additional liquidator where the IP functions as the primary
liquidator and certain winding up processes are handed over to be carried out by the OL -

(i) OL for investigation and pursuing of avoidance actions

There may be cases that require investigation into the past management and transactions
carried out by it. The OL can separately pursue, and in some cases, also function as a
custodian of such assets, which may then be retrieved and realised. The IBBI has also affirmed
that the liquidation proceeding, or dissolution of the corporate debtor should not be held up
even if the matters relating to avoidance transactions are yet to be disposed of.71  Hence, for
such cases, it may be valuable to empower the OL’s office to separately investigate and pursue
such actions.

(ii) Support from OL for release and sale of assets

The OLs being public servants themselves, have better support and connectivity with the
public administration. For this reason, the office of the OL may be better placed to obtain
release of certain assets attached by authorities such as the ED and under other processes – as
they have a better framework for cooperation and connectivity with functionaries from these
offices. Moreover, the OL’s in different states, attached to different High Courts, may also be
familiar with the local requirements to effect sale of the property and assets of the corporate
debtor.

The role discharged by the OL as an additional liquidator should not however, result in adding to the
costs of the liquidation process. In the UK, where there are joint liquidators involved in a liquidation,
there is no duplication of costs as they agree between themselves on how the remuneration should
be apportioned. Any dispute on such apportionment may be referred to the court for a settlement
order, or to the liquidation committee for settlement by resolution.72 Similarly, it will be key to
recognise that discharge of specific functions by both the OL and an IP  does not lead to the
duplication of costs that are incurred for liquidation of a corporate debtor.

OL in an Advisor or as part of the Stakeholders’ Consultation Committee
Given that certain processes of liquidation may be burdensome for a liquidator to handle, the office
of the OL may serve as a support structure for the conduct of liquidations under the Code. OLs may
be made part of the stakeholders’ consultation committee for this purpose. This could be similar to
the manner in which Section 277(4) of the CA 2013 provides for the creation of a ‘winding up
committee’, which comprises the OL, to assist and monitor the progress of the liquidation
proceedings by the Company Liquidator. Thus, the IP could obtain relevant inputs and resources
from the OL’s office for complex and long drawn liquidations. However, given that the stakeholders’
consultation committee only comprises those stakeholders that are entitled to distribution of
liquidation proceeds under Section 53 of the Code, the extent to which the OL can be made part of
this committee is doubtful. In any case, this need not limit provision to bring in the OL into the Code
in such advisory and supplemental capacity.

71 IBBI, ‘Discussion Paper on Corporate Liquidation Process along with Draft Regulations’, (27 April 2019)
<https://ibbi.gov.in/Discussion%20paper%20LIQUIDATION.pdf> accessed 23 September 2019
72 Insolvency Rules, Rule 18.17
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Way forward – are there any steps that can be taken to improve the role and
functioning of liquidators under the Code?
In addition to supplementing the liquidation framework by allowing for the involvement of OLs,
there are certain improvements that can also be made to the regime and cadre of IPs in India. Being
involved in both resolution as well as liquidation of a company, IPs have an extensive mandate,
which has to be discharged in a strict, time-bound process. Some of the improvements that may be
welcome to the role and functioning of IPs are provided below -

► Specific to the liquidation process, and drawing from the practise in the UK, there is a need to
recognise a greater level of autonomy for IPs functioning as liquidators. Thus, the decision on
whether to effect sale of a corporate debtor as a going concern, or whether to affect any
compromise or arrangement, should ideally be left primarily to the liquidator’s assessment.

► Along with such greater autonomy to IPs, provision may also be made to allow IPs, in their role
as either RPs or as liquidators, to appear in-person before the NCLT. Given that the Code limits
the involvement of the NCLT in the CIRP and liquidation processes, and further, envisages
more of an administrative rather than an adversarial process, it may be a better utilisation of
resources to allow IPs to in-person appear before the NCLT.

These suggestions as given above, along with the learnings gathered from the stakeholder
consultations in India and the UK, establish a definite case for building as well as supplementing the
capacity of the liquidators under the Code. Given that cases from the earlier winding up and
rehabilitation regimes, along with cases under the Code, are being wound up under the Code, a
substantial number of liquidations are being conducted under the Code. Therefore, the time is now
ripe to learn from the experience of the erstwhile winding up regime, and pick up from the
developments of the liquidation regime in India and in the UK, in order to implement effective
functional changes to the liquidation process under the Code.
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Annexures
Compiled Inputs from Stakeholder Consultations for the Liquidation Regime
Report

S. No. Topic/Concern Stakeholders’ Inputs

Concerns regarding the role and functioning of liquidators under the IBC

1. Concerns regarding the role and
functioning of the liquidator
under the Code

► When a corporate debtor is ordered into liquidation,
the creditors and other stakeholders in the
liquidation process sometimes realise that the
resolution professional is not suited to carry on as
liquidator, as he/she does not have the same level of
experience in sale of assets and property of a
corporate debtor.  However, creditors are not able
to replace the liquidator at this stage. The NCLT may
pass such orders, if the IP is not found suitable for
conduct of the resolution process as well.

► Liquidators are not motivated to take up cases
where the corporate debtor has little to no realisable
assets. Even though the Liquidation Amendment
Regulations provide that excess liquidation costs
shall be met by the financial institutions in the CoC73,
there is no provision for meeting the liquidation
expenses of corporate debtors having no such
financial institutions within their CoC.

► Finally, the liquidator may not be amenable to fixing
of fees by the CoC and this may result in excessive
negotiation before the IP  consents to act as a
liquidator for the corporate debtor.

2. Capacity constraints faced by IPs
appointed as liquidators under
the Code

► A big hurdle to the liquidation process is faced in
cases where assets of the corporate debtor are
attached by government and statutory authorities.
The liquidator’s ability to sell such assets is severely
affected as it takes time to free-up such assets and
then sell them. Until the asset is not ‘clean’, buyers
do not come forward, be it at the resolution or at the
liquidation stage.

► In some cases, while the compound of the factory
and plant and equipment belongs to the company, a
parcel of land inside the premises belongs to the
promoter or his family members and therefore
cannot be attached, making the whole asset less
attractive to the buyer.

► When it comes to actual sale of the property, there is
a lack of buyers for sale of distressed assets.
Liquidators are finding it very difficult to sell assets
of the corporate debtor within a 3-month time period

73 Regulation 39B of the CIRP Second Amendment Regulations and Regulation of the Liquidation Amendment Regulations.
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S. No. Topic/Concern Stakeholders’ Inputs

as is indicated in the model timeline provided in the
2019 Liquidation Amendment Regulations.

► The liquidator finds it difficult to carry out time-
bound liquidation when there is a lot of litigation
involved. The liquidation process allows pending
proceedings in respect of the corporate entity to be
continued during liquidation. Resuming of such
litigation makes time-bound liquidation that much
more difficult.

► Further, there is just one NCLAT that hears appeals
from all the NCLTs. Moreover, a lot of the issues are
only decided on appeal before the Supreme Court.
Whenever such litigation results in a stay on the
liquidation process, the bidders for the company’s
assets in liquidation tend to lose commercial interest
in the assets of the corporate debtor.

► There are other technical issues that prolong and
bring uncertainty to the liquidation process. If the
liquidator must take necessary legal action against
persons who owe the corporate debtor any sum of
money, the liquidator generally applies to seek
permission of the NCLT. This is time consuming and
hinders the liquidator’s ability to successfully
recover money for distribution among creditors.

► Where a corporate debtor is to be liquidated as a
going concern, the requirement of maintaining a
company as a going concern during liquidation is
extremely difficult.

► In cases that require investigation and filing of
avoidance actions, the liquidators rely on forensic
reports which are generally inconclusive. It becomes
difficult to establish such actions in court, and there
is a high probability of unscrupulous directors and
parties benefiting from such avoidable actions.

► Liquidators would often face difficulty in obtaining a
confirmation from secured creditors regarding their
decision to either relinquish/enforce their security
interest.74  This makes it difficult for the liquidator to
prepare the asset memorandum and then proceed to
sell and distribute proceeds in order of priority
during the liquidation process.

74 The Liquidation Amendment Regulations, through Regulation 21A, now require secured creditors to inform the liquidator
of their decision to either relinquish or realise their security interest within 30 days from the liquidation commencement
date, failing which their security interest will be presumed to fall within the liquidation estate.
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S. No. Topic/Concern Stakeholders’ Inputs

What is the role of the Official Liquidator? How do Official Liquidator’s function?

3. How do Official Liquidators
function currently? What are the
challenges/ concerns regarding
their functioning?

Even after the enactment of the Code, a large number of
winding up cases are still being handled by the OL’s office.

► Metrics of Delhi OL’s office –

Companies under Compulsory Winding Up

Classification of
cases

01.01.2017
to

31.12.2017

01.01.2018
to

31.12.2018

01.01.2019
to

30.06.2019
No. of companies
undergoing
compulsory
winding up

364 390 378

Admission of
winding up
against
companies

51 73 17

No. of companies
dissolved /
recalled during
the year

25 85 17

No. of companies
undergoing
winding up as on
last day of year

390 378 378

► Metrics of Mumbai OL’s office –

Companies under Compulsory Winding Up

Classification of
cases

01.01.2017
to

31.12.2017

01.01.2018
to

31.12.2018

01.01.2019
to

30.06.2019
No. of companies
undergoing
compulsory
winding up

1313 1340 1474

Fresh cases
admitted against
companies

84 189 10

No. of companies
dissolved /
recalled during
the year

57 55 21

No. of companies
undergoing
winding up as on
last day of year

1340 1474 1463

The relief offered by implementation of the Code, also
allowed the High Courts to finally list, hear and admit a
large amount of pending winding up matters on which
notice had been issued.
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S. No. Topic/Concern Stakeholders’ Inputs

4. What capacity constraints do OLs
face?

► Lack of capacity and qualified staff for handling of
winding up cases. At present, the OL’s office is even
more burdened as there is an influx of winding up
matters on which notice was issued or were
admitted, but were never listed in court owing to
pendency.

► Issue of “company paid staff”, who on account of
extended years of service in OL’s offices, are time
and again absorbed into the OL’s office. The OL’s
offices in Mumbai and Delhi explained that they are
usually not qualified to take on matters for winding
up under the Companies Acts.

► Winding up process gets prolonged due to the
requirement of taking approval from the High Court
for each and every process of winding up.
Permissions are required time and again for the
appointment of valuers, chartered accountants and
security guards to protect the property and assets of
the company in liquidation. Orders are also required
for payment of their fees, which is a time-taking
process.

How does the role and capacity of the liquidators and OLs in India compare to that of the
liquidators and OR in the UK?

5. Are there any specific resource
constraints faced by OR in the
conduct of winding up? (For e.g.
Aid from lawyers, accountants,
valuers, other professionally
qualified experts)

► In the UK the types of companies that are dealt with
by the OR are, in general, smaller, less complex than
those dealt with by IPs through administrations,
CVAs, or CVLs. Many will already have ceased
trading and re wound up on the application of HMRC
for an outstanding tax debt, which is the only means
by which HMRC can write off such debts. The OR is
funded by a statutory regime by which the cost of
administering the cases are covered by a fee
charged against the assets of the company in
liquidation

6. Do OR frequently rely on
assistance from a special
manager? If yes, in which
instances is such assistance most
frequently required?

► There has been a recent increase in the number of
complex, high risk companies being put into
compulsory liquidation and Special Managers being
appointed to assist the OR acting as liquidator, e.g.
Carillion, British Steel and Thomas Cook. In these
cases, compulsory liquidation has been used when it
might have been expected that the companies would
go into administration. The driver for this has been
to de-risk the appointments from the perspective of
the IPs. The OR acts as liquidator and carries the
risk, but the IPs are appointed as Special Managers
to provide necessary skills and resources as the OR
is not able to deal with such complex cases.
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S. No. Topic/Concern Stakeholders’ Inputs

7. Are there any specific,
identifiable processes of winding
up that result in added time and
expense to the official receiver
(E.g. Verification of security
interests or creditors’ claims)?
How are these tackled by the OR?

► OR will deal with all necessary case administration
including adjudicating on creditors’ claims. However,
in most cases dealt with by the OR there will be
insufficient assets to allow a distribution to creditors
so little, or no time, would be spent adjudicating
claims.

8. Which processes of winding up
generally require greater
involvement of the court and
recourse to court-based
approvals? Do courts intervene
less in a compulsory liquidation
(when the official receiver is
appointed) as compared to when
an IP is functioning as the
liquidator?

► In practice the courts only intervene in an insolvency
procedure if the insolvency office holder seeks the
directions of the court on [a] particular issue(s). The
UK courts have made it clear that they are not there
to give views on commercial matters, or to act as an
assurance provider for the insolvency office holder.
Insolvency proceedings are conducted by the office
holders and the courts should only be involved on
exceptional matters/issues.

9. How are OR remunerated for
discharging their function as the
liquidator of a company?

► The OR’s fees are set by statute and are levied on
the assets of the company in liquidation. The fees
comprise 2 parts:

► The Official Receiver’s general fee - £6,000

► Liquidator fee - 15% of asset value realised by
the OR

10. In what types of cases is it
generally difficult for an OR to be
remunerated out of the conduct
of the winding up process? E.g.
Companies with little to no
assets; protracted litigation.

► Recovery of fees is dependent on there being assets
in the liquidation estate, i.e. if there are
no/insufficient assets the OR’s fees will not be paid

11. How do ORs cover/fund the
costs of litigation during the
conduct of winding up?

► Absent any funds in the liquidation, the OR (as would
be the case for an IP) would look to secure funding
from the creditors. If the creditors are not prepared
to provide funding, then the OR could not conduct
the litigation.

12. Is there a tendency to
choose/direct the appointment of
ORs  in certain cases of winding
up– such as complex winding ups;
those with substantial public
interest; those involving
investigation of avoidance
actions? Is there a view that
certain cases may be better
handled by the office of an
official receiver rather than by an
IP?

► As stated above there has been a recent trend of
large, complex companies being wound up by the
court and IPs have been appointed as Special
Managers, however, the vast majority of difficult or
contentious cases are still dealt with by IPs through
administrations, CVAs and CVLs.
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S. No. Topic/Concern Stakeholders’ Inputs

13. How do schemes of compromise
or arrangement come to be filed
by the official receiver for a
company in liquidation - is it
generally on direction from
court/on being approached by
stakeholders interested in the
company? What are the
bottlenecks in filing such a
scheme for a company in
liquidation?

► Schemes of Arrangement in the UK are a process
under the Companies Act, not an insolvency process,
but often involve IPs as Scheme Administrators.
CVAs are an insolvency process, simplified form of
Scheme and have to involve IPs as
Nominees/Supervisors. Generally speaking, if a
company is in liquidation then it is too late for it to
consider a Scheme/CVA. The OR will never be
involved in a Scheme/CVA.

14. Are there specific and identifiable
cases of winding ups where  ORs
generally have to fill in on
account of emergent vacancies
created by the
departure/removal of an IP
functioning as a liquidator?

► In principle the OR could be seen as the liquidator of
last resort in a compulsory winding up if an IP has
been appointed as liquidator and then vacates office.
However, in practice an alternative IP would be
appointed. The OR would never be the liquidator in a
CVL, as they are not qualified to act as an IP under
the IA86, and a CVL liquidator must be so qualified.
There is an exception that applies solely to
compulsory liquidations which permits the OR to act
as liquidator.

15. Does the official receiver enjoy
any special privileges (such as
immunity from legal proceedings;
cooperation from other
government/enforcement
authorities) that are different
from the privileges that may be
enjoyed by an IP  functioning as a
liquidator?

► The ORs take liquidation appointments in a personal
capacity, with the associated risks, as do IPs.
However, it would be expected that they would be
supported by the sponsoring Department in case
they became personally liable for any costs. They
enjoy qualified privilege in respect of statements
made in reports to creditors, i.e. a third party would
not be able to sue for defamation/libel.

16. As the UK Companies Act, 2006
specifically permits the
appointment of one or more
persons jointly as liquidators of a
company (E.g. Section 188 – for
voluntary winding up), are there
cases where the official receiver
and an IP are appointed to act
jointly as liquidators?

► No. The closest to this is the appointment of IPs as
Special Managers to support the OR as liquidator.

Will appointing OLs as liquidators under the Code help in improving the functioning of the
liquidation regime? In what circumstances?

17. What are the potential benefits of
OLs carrying out liquidation
under the Code?

► OL’s office is not tied to fees from realisation of
assets under the liquidation process and hence may
be more reliable for conducting liquidation of
corporates with very few or zero realisable assets.

► OL’s office has substantial powers and authority to
takeover and sell company’s assets that may be
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difficult to take possession of on account of frivolous
cases filed by the erstwhile directors.

► The OL’s office is better connected with government
functionaries in other departments, such as the
Income Tax department, the ED or the SFIO. The OL
may find it easier to free up and take possession of
attached/contested property.

► The OLs has better access to existing information
about companies, as it is well connected to the
Registrar of Companies.

► This structure may be better for filing schemes of
compromise or arrangement under Section 230 of
the Companies Act, 2013, for a company in
liquidation. This is mainly because the OL’s office
can gather a better picture of both the transferor
and transferee companies and can identify
objections to such schemes if required.

► May enable better transfer of IBC records of
companies in liquidation to the MCA.

18. What are the potential concerns
with OLs carrying out liquidation
under the Code?

► OL’s will need to be well conversant with the
processes and provisions of the Code.

► Capacity and motivation to take on more work –
While the OL’s office has the benefit of experience in
a lot of winding up matters, however, it is not well-
equipped in terms of quantitative and qualitative
capacity. For this reason, it was requested that a
specific category of officers from OL’s office should
be exclusively assigned to look into liquidation cases
under the Code.

► If OL’s office is to be involved in the liquidation
process under the Code, then the OL’s officers
should also be kept informed throughout the CIRP.
For this purpose, it was suggested that officers from
the MCA/the OL’s office itself could be placed within
IBBI. They could also help by sharing relevant
information on companies to the IPs appointed;

► There ought to be a similar standard / code of
conduct for regulation of OLs as is provided by the
Code and its regulations.

19. Should OLs be appointed
mandatorily in certain cases (high
value/low value/in public
interest/where no private
liquidator would like to take up
the case) or be appointed at the
option of the Adjudicating
Authority or creditors?

► Where liquidation cost of corporate debtor exceeds
the asset value of the corporate debtor – in such
cases and in public interest, the OL may be
appointed to conduct the liquidation as they are
funded by the government.
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► May serve as a support structure, or perform an
advisory function for the conduct of liquidations
under the Code

► OLs can separately pursue avoidance actions in
some cases, which will help retrieve and monetize
otherwise unreachable assets.

► Taking possession of companies’ assets – OLs have
better support from public administration. OL’s in
different states, attached to different High Courts
may also be more familiar with the local
requirements to takeover property and assets of the
corporate debtor.

► Releasing assets attached by authorities – OLs have
a better and more cooperative relationship with
statutory functionaries.

► Arguably, the costs associated with an OL-driven
liquidation may be much lesser than the cost of
liquidation undertaken by private liquidators.
However, in the winding up regime, the time taken to
liquidate a company was so long, that the costs of a
liquidation would in any case be high.75

75 Data based in consultations with OL’s office
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